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POWER OF THE TRIAL COURT TO HEAR EVI- 
DENCE IN DIVORCE CASES IN PRIVATE. 





There seems to be a controversy in Eng- 
land as to the power of the trial court to hear 
certain cases, like suits for divorce, behind 
closed doors. It has heretofore been uni- 
formly laid down that all cases which could 
have come before the old ecclesiastical courts 
and might have been heard by those courts in 
camera, the court has power to investigate in 
private, but that in cases of dissolution of 
marriage which arise under the acts which 
constitute the court this course of investiga- 
tion cannot be pursued, and the court has no 
power to sit otherwise than with open doors. 
Solicitors and others in England have con- 
stantly protested against this practice, and 
have often petitioned Parliament to permit 
matrimonial cases to be heard in private, but 
without success. Thus, the Solicitor’s Jour- 
nal, in speaking of the former rulings of the 
courts, says: 

‘*They cannot be regarded as satisfactory, 
for cases in which the evidence is offensive to 
public decency, are quite as likely to arise in 
suits for dissolution of marriage as in cases 
which were formerly within the jurisdiction 
of the ecclesiastical courts. In the court of 
chancery there has been more elasticity in the 
practice. Cases which affect lunatics or 
wards of court are heard in private, even 
without tie consent of the parties, and also 
cases where the whole object of the suit would 
he defeated if the hearing were in public. It 
is well known that foreign courts may order 
that the hearing of a case shall be with closed 
doors, whenever they think, upon due delib- 
eration, that a public inquiry would lead to 
grave inconvenience.”’ 

In a recent case in England, however, that 
of D. v. D., Sir F. Jenne,the learned president, 
without discussing the previous decisions, held 
that the court had power in suits for dissolu- 
tion. to hear the evidence in camera, if justice 
could not properly be done by hearing the 
suit in public. The court said that there were 
serious obstacles in the way of a proper in- 





audience of men and women, and the court 
in such eases had an inherent jurisdiction to 
order them to be heard in private. 

In this country, such a practice would be 
impossible and would not be tolerated. Stat- 
utes in most of the states expressly provide 
that evidence in divorce cases shall be taken 
in open court. (See 41 Cent. L. J. 130.) And 
in most states under such statutes divorce 
cases cannot be sent to a referee to hear the 
evidence even on consent of parties. Thus 
in Mangels v. Mangels, 6 Mo. App. 481, the 
order of reference to the master was agreed 
to by both parties. Afterwards the defend- 
ant excepted to the report and reference. The 
court said: ‘‘It is our opinion that a divorce 
proceeding cannot be referred even by writ- 
ten consent of parties.’’ 

In one of his most recent and most popular 
of his addresses, entitled the Triumphs of 
Justice, Justice Brewer makes this unequivo- 
cal declaration: ‘‘It were better that no di- 
vorces at all should be granted than that any 
should be decreed behind closed doors.’’ 
That, indeed, injfew words, is the consensus 
of opinion both of the courts and of the peo- 
ple in this country. Thus, for instance, to 
show the extent to which the courts go in this 
country, it has been held that it is ground for 
the disbarment of an attorney that he inserts 
in a newspaper’'an advertisement soliciting 
divorce business and promising that it shall 
be ‘‘obtained quietly.’’? People v. McCabe, 
18 Colo. 186, 32 Pac. Rep. 28, 36 Am. St. 
Rep. 270; People v. Goodrich, 79 Ill. 148, 
56 Cent. L. J. 390, and note. In the first 
case cited the court said: ‘‘When a lawyer 
advertises that divorces can be legally ob- 
tained very quietly, and that such divorce 
will be good everywhere, it is a false repre- 
sentation, and a libel on courts of justice. 
Divorces cannot be legally obtained very 
quietly which shall be good everywhere. -To 
say that divorces can be obtained very quietly 
is equivalent to saying that they can be ob- 
tained without publicity, — a libel on the in- 
tegrity of the judiciary.’’ Whatever may be 
the effect of a public hearing on the rights of 
the parties to the action, whatever may | 
the effect of the free and public circulai 
of the evidence on the public morals, 
now so well recognized in this cour 
to be beyond dispute, that there is scnv 
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Chamber. Justice flourishes and bears proper 
fruit only in the light of day; under any 
other circumstances it sickens and dies, giv- 
ing place to the inquisition and the com- 
mune. 


NOTES OF IMPORTANT DECISIONS. 





EVIDENCE — JUDICIAL VALUE OF TOO MUCH 
INTRICATE SCIENTIFIC TESTIMONY. — In the re- 
cent case of In re Bradley, 91 N. W. Rep. 780, the 
Supreme Court of Iowa sounds a much needed, 
though quite sarcastic, note of warning against 
the introduction of too much scientific testimony. 
The court said: ‘The taking of testimony ap- 
pears to have occupied the court for, at least, ten 
days, and was largely of an expert character, 
ranging exhaustively the fields of hydrostatics, 
hydraulics, engineering, medicine, bacteriology, 
agricultural chemistry, and scientific conjecture, 
interspersed with occasional excursions into the 
realm of facts. Many of the hypothetical ques- 
tions propounded to witnesses are of great length 
and labyrinthian construction, the obscurity of 
which is equaled only by the profound darkness 
shed by the answers thereto. It would require a 
judicial Solomon to thread his way through a 
trial of this kind and avoid all error.” 

JUDGES—DISQUALIFICATION OF JUDGE BE- 
CAUSE HAVING ONCE BEEN OF COUNSEL WHEN 
THE CAUSES OF ACTION ARE NOT IDENTICAL.—It 
is well settled that where a judge was once of 
counsel he is disqualified to sit in determination 
of ‘the cause of action. While this rule is well 
settled it is not to be extended unreasonably. 
Thus, in the recent case of Locklin v. State 
(Tex.), 75 S. W. Rep. 305, the court held that 
the fact that a judge trying a murder case was 
once appointed, though without authority of law, 
assistant district attorney, and as such aided in- 
presenting to the grand jury the case against an 
accomplice, does not disqualify him. The court 
said: 

“It is urged that this court is in error in hold- 
ing that the judge who tried the case was not dis- 
qualified. Conceding his official character as 
assistant district attorney, he did not appear in 
this appellant’s case as against him. And in this 
connection we refer to a principle of law which 
prevails throughout our entire criminal jurispru- 
dence, to-wit, that each defendant, although two 
or more may be charged with the same offense, 
has a separate and distinct case. Their defenses 
may not only be distinct and different, but may 
be antagonistic, so that the same attorney, as is 
sometimes the case, may be employed to prose- 
cute one and defend the other; and there is no 
incongruity in such employment. If this be cor- 
rect, then it would not follow that, although the 
judge may have been disqualified as to Barber, he 
could recuse himself as to Locklin, who, at the 
time he may have prosecuted Barber, was not even 





known as an accused person. ‘This was a case be- 
tween the state of Texas and Sam Locklin, and 
the judge had never previously had any connec- 
tion with that case, whatever may have been his 
attitude witb reference to the case of the state of 
Texas against Barber for the same offense. While 
it is true that the corpus delicti in either case must 
be determined, the main question—in fact, the 
only question here—was the guilt or innocence of 
appellant of the offense charged. 

Another case from the state of ‘Texas seems to 
announce aslightly different doctrine. Newcome 
v. Light, 58 Tex. 141,44 Am. Rep. 604. In this 
cage the parties were the same, only the positions 
as plaintiffand defendant in the divorce suit were 
reversed. In that case it was held that the judge 
who appeared for the plaintiff in the former suit 
was disqualified to try the subsequent suit. The 
cause of action, however, was different in the two 
suits. Weare inclined to believe that the doc- 
trine may have been carried t9o0 far in said case. 
However, we do not believe it impinges on our 
views in this case. Here the parties were not the 
same, and we do not believe, simply because the 
judge may have tried a suit invelving some of the 
same questions, it disqualities him in a case where 
the parties are different; and such we believe, is 
the holding of the courts. 

For a full discussion of this question see Tampa 
etc., Power Co. v. Railroad, 30 Fla. 595: Stewart 
v. Mix, 30 La. Ann. 1036; McMillan y. Nichols, 
62 Ga. 36; Cleghorn vy. Cleghorn, 66 Cal. 309; 
State v. Hocker (Fla. 1894). 25 L. R. A. 114; In 





re Richmond, 9 Fed. Rep. 863; Cook y. Berth, 102 
Mass. 372; Blackburn y. Craufurd, 22 Md. 447: 
Cullen y. Drane, 82 Tex. 484; Woolfolk 


v. State, 
85 Ga. 69; Karcher v. Pearce, 14 Colo. 557. 

INJUNCTIONS—RIGHT OF A COURT OF EQUITY 
TO ENJOIN THE ERECTION OF A BUILDING 
WHICH VIOLATES A MUNICIPAL ORDINANCE AS 
TO COMBUSTIBILITY. — It is well settled that it is 
not unreasonable for a municipal assembly to 
provide, by ordinance, that buildings within 
certain specified limits shall be fireproof. The 
question for consideration at this time is as to the 
enforcement of such an ordinance. Can property 
owners in the vicinity of the building about to 
be erected restrain its erection? It has been so 
held in a recent case. Chimine v. Baker (Tex.), 
755. W. Rep. 330. In this case the court held, 
brietly, that where a building is being constructed 
of combustible material within establ shed limits, 
in violation of an ordinance, an adjacent prop- 
erty owner, showing that its erection will cause 
special and irreparable injury to him and _ his 
property, and that he has no adequate remedy at 
law, may restrain its erection. ‘The court said: 

“This action was instituted, not for the enforce- 
ment of an ordinance of a city. but to prorect 
property rights threatened by the intended vio- 
lation of the ordinance. A private right has 
been invaded, and the enforcement of the ordi- 
nance is a mere incident to the protection of 
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appellants against a threatened injury to their 
property. There are many cases in which it has 
been held that the fact that a nuisance is a crime, 
and punishable as such, does not deprive courts 
of equity of the power and authority to restrain 
and abate such nuisance by injunction, in order 
to protect private rights. It is true that an act 
will not be restrained by injunction merely be- 
cause it is illegal, but when it is shown to be 
dangerous to life, detrimental to health, or ser- 
iously injurious to property, it will be restrained ; 
and, while it has been held that the erection of a 
building will not be enjoined merely because it 
is prohibited by city ordinance, an injunction 
will be granted when allegations and proof show 
the infliction of injury for which there is no ade- 
quate legal remedy. Weakley v. Page (Tenn.), 
53S. W. Rep. 551, 46 L. R. A. 552; State v. Pat- 
terson (Tex. Civ. App.), 37 S. W. Rep. 478; 
York v. Yzaguairre (Tex. Civ. App.), 71S. W. 
Rep. 563. There is some authority to the effect 
that an injunction will not lie to abate a nuisance 
that is : ot one in itself, independent of statutory 
declaration; but the weight of authority, we 
think, favors a different and more liberal doc- 
trine, and permits restraint by injunction against 
statutory nuisances where it appears that ma- 
terial injury will be inflicted by them.” 

The position of the court in this case, we think 
quite indisputable and supported by the author- 
ities. In the case of Bank v. Sarlls (Ind.), 28 N. 
KE. Rep. 434, 13 L. R. A. 481, 28 Am. St. Rep. 185, 
the subject under consideration is discussed, and 
itis said: ‘*When itis shown that the erection 
ofa building, if permitted, will be in express _vio- 
lation of a valid municipal ordinance, although 
it would not be a nuisance per se, an individual 
who shows such fact. and shows, in addition, 
that its erection will work special and irreparable 
injury to bim and to his property, is entitled to 
relief by injunction.”” The sime_ principle is 
enunciated in Blane v. Murray, 36 La. Ann. 162, 
51 Am. Rep. 7; McCloskey v. Kreiling (Cal.), 18 
Pac. Rep. 433; King v. Davenport, 98 Ill. 305, 38 
Am. Rep. 89; Kaufman vy. Stein (Ind.), 37 N. 
E. Rep. 333, 46 Aim. St. Rep. 368. 


THE VALIDITY OF CONTRACTS EX- 
EMPTING RAILWAYS FROM LIABIL- 
ITY FOR NEGLIGENT INJURY TO 
PASSENGERS. 





In the eye of the law, the first business of 
railways is to serve the public. In the dis- 
charge of their public duties, they are re- 
quired to act impartially, to serve alike all 
who comply with their reasonable regulations. 
In the discharge of their particular duties as 
public carriers of passengers, the common 
law imposes upon them the duty to carry all 
fit and proper persons applying for transpor- 








tation by the usual trains, upon payment or 
tender of the usual fare, so long as it is pos- 
sible to accommodate passengers upon their 
passenger-carrying trains. ! 

Having assumed to carry as a common car- 
rier, the law in general imposes the duty upon 
the railway to exercise, for the safety of its 
passengers, the highest degree of care and 
prudence consistent with the practical opera- 
tion of the road and the transaction of its 
business. This rule is generally accepted by 
the state and federal courts as the measure of 
the duty of the railway as a public carrier of 
passengers.” 

The payment by the passenger of the usual 
and ordinary fare entitles him to a common- 
law carriage, that is, to be carried by the 
railway without the abatement of any of the 
rights that attach by virtue of the common 
law, including the right to be carried without 
injury from the negligence of the carrier or 
its servants. It is clear, therefore, that a 
stipulation in the ordinary and customary 
contract, exempting the carrier from liability 
for its own or its servants’ negligence result- 
ing in injury to the person of the passenger, 
is without consideration, and therefore void.* 
There is no authority, English or American, 
which combats this proposition. A different 
rule would enable the railway to repudiate its 
essential duty, to abdicate its high function 
of acommon carrier, and to impair, to no 
small extent, the usefulness of what has come 
to be an indispensable public service. 

Where, however, there is a consideration 
for the release or exemption from liability, 
the question of public policy then becomes 
material in arriving at the validity of the con- 
tract. As has. been well observed, not all 
contracts concerning the transportation of 
persons over their roads are made by railways 
in their public capacity,—in their capacity of 
common carriers. The duty assumed may 
be one arising solely from contract, measured 
by the terms of the contract that.the parties 
have seen fit to make, and not by implication 
of law. ,This in general is said to be true 
where the railway has assumed to carry un- 

1 Fetter, Carriers of Passengers, Sec. 242. 

2 Pennsylvania Co. v. Roy, 102 U. 8S. 451, 26 L. Ed. 
141; White v. Ogdenburg, ete., R. Co., 136 Mass. 321; 
Hegeman v. The Western R. Co., 18 N. Y.9;5 Am. & 
Eng. Ency. of Law (2d Ed.), 558. See Blake v. Great 


Western R. Co., 31 L.J. Ex. 336, 5 E. R. C. 4381. 
3 See Bissell v, New York Cent, R, Co., 25 N. Y, 442. 
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der circumstances outside the range of its 
imposed duties. The public being interested 
only in the discharge by the railway of its 
public duties, the parties are, and should be, 
free to make such contracts of a purely pri- 
vate nature as they desire to make. This is 
illustrated by what have been termed the 
‘*sireus cases.’’* There being no duty so to 
carry, it is said that the railway may impose 
such conditions as it pleases to such carriage. 
In Illinois, in an early case,® this principle 
was applied to a contract with a passenger 
who voluntarily took passage upon a freight 
train, the passenger service not being inade- 
quate. But in a later case® in that state, the 
court intimated that such was not the law; 
and in Oregon,’ Georgia,* and Texas, in 
very recent cases, it has been held that where 
a railway assumes to carry passengers on its 
freight trains, its duties are not less onerous 
than in the’ transportation of passengers on 
its passenger trains, and that it is not the less 
impossible by contract to shift the responsi- 
bility for its negligence upon the passenger. 

Although in its ordinary contracts with 
passengers for hire, and generally in special 
contracts, as we later shall see, the railway 
in its capacity of a public carrier cannot es- 
cape liability to the passenger for negligent 
injury to him, it is the prevailing rule in the 
United States that the carrier may make a 
valid contract for indemnity against loss re- 
sulting from injury to its passengers, even 
when such injury results from the carrier’s 
negligence. The reasoning is that the carrier 


4 Chicago, etc., R. Co. v. Wallace, 66 Fed. Rep. 506, 
24U. S. App. 589, 14C. C. A. 257,30 L.R. A. 161; 
Forepaugh v. Railway Co., 128 Pa. St. 217, 18 Atl. Rep. 
503, 5 L. R. A. 508; Robertson v. Old Colony R. Co., 
156 Mass. 525, 31 N. E. Rep. 650, 32 Am. St. Rep. 482; 
Coup v. Railway Co., 56 Mich. 111, 22 N. W. Rep. 215, 
56 Am. Rep. 374; Thomas v. Chicago, etc., R. Co.,72 
Mich. 355, 40 N. W. Rep. 462. 

5 Arnold vy. Illinois Cent. R. Co., 83 Ill. 278, 25 Am. 
Dec. 383. 

6 Illinoig Cent. R. Co. v. Beebe, 174 Ill. 13, 24, 50 N. 
E. Rep. 1019. 

7Richmond vy. Southern Pac. R. Co. (Ureg.), 
67 Pac. Rep. 947 (1902). 

8 Central of Ga. R. Co. v. Lippman, 110 Ga. 665, 35 
S. E. Rep. 364,18 A. & E. R. Cas. (N. S.) 640, 50 L. R. 
A. 6738. 

® Ft. Worth, etc., R. Co. v. Rogers, 21 Tex. Civ. 
App. 605, 53S. W. Rep. 366. In Texas, however, the 
statute declares all railways common carriers; that 
the duties and liabilities of carriers shall be 
the same as at common law; and that railway com- 
panies shall not, in any manner whatever, limit or re- 
strict their liability as it exists at common law. 





is still liable to the passenger, and is enabled, 
by its contract of indemnity, to increase the 
means of meeting that liability, without, in 
any way, impairing the passenger’s rights.!° 

The chief importance of this subject lies in 
that extensive class of special contracts in 
which the carrier seeks to relieve itself of its 
otherwise legal liability for negligence. The 
general rule in this country has been said to be 
that a railway as a public carrier of passen- 
gers cannot, by special contract, exempt it- 
self from liability to its passengers for its 
own or its servants’ negligence.’! It is 
purposed in this discussion to consider the 


principal ones of these various special agree- 


ments between the railway and those who 
take passage upon its trains. 

In the outset, it may be stated that, in de- 
termining the validity of these contracts, the 
lex loci contractus is held to be the governing 
rule.!?_ The validity of a contract for inter- 
state transportation is held to be determined 
by the principles of the common law, in the 
absence of any legislation by congress or the 
state to the contrary.1* A state statute for- 
bidding all exemptions from liability for neg- 
ligence is not invalid as an interference with 
interstate commerce. !* 

Limitations of Liability in Drovers’ and 
Other Shippers’ Passes.—In England,!° it is 


10 Trenton, etc., R. Co. v. Guarantors’, ete., Co., 60 
N. J. L. 246, 37 Atl. Rep. 610, 44 L. R. A. 213; Boston, 
etc., R. Co. v. Mercantile, etc., Co., 82 Md. 535, 34 Atl. 
Rep. 785,38 L. R. A.97. See, also, Phoenix Ins. Co. 
v. Erie, ete., Trans. Co., 117 U. S. 312, 29 L. Ed. 873, 6 
Sup. Ct. Rep. 750; California Ins. Co. v. Union Com- 
press Co., 133 U. S. 387, 33 L. Ed. 730, 10 Sup. Ct. Rep. 
365; Hutchinson on Carriers, Sec. 429; 3 Joyce on In- 
surance, Sec. 2533; 16 Am. & Eng. Ency. of Law (2d 
Ed.), 848. 

11 See authorities collected and alphabetically ar- 
ranged in note, 5 Am. & Eng. Ency. of Law (2d Ed.). 
615, 617. . 

12Meuer v. Chicago, etc., R. Co.,5 S. Dak. 568, 59 
N. W. Rep. 945,2 A. & E. R. Cas. (N. S.) 493; Sleeper 
v. Pennsylvania (‘o., 100 Pa. St. 259, 25 Am. Rep. 380; 
Oregon v. Cunard S. 5S. Co., 160 Mass. 356, 35 N. E. Rep. 
1070, 89 Am. St. Rep. 484. 

8 Davis v. Chicago, etc., R. Co., 93 Wis. 470, 67 N. 
Rep. 16. See, also, Gatton v. Chicago, etc., R. Co., 
95 Iowa, 112,72 N. W. Rep. 112, 28 L. R. A. 556; Chi- 
cago, etc., R. Co. v. Solan, 169 U. S. 133, 42 L. Ed. 691, 
18 Sup. Ct. Rep. 289. 

i4 Chicago, etc., R. Co. v. Solan, note 13, supra. 

16 McCawley v. The Furness R. Co., L. R.8Q. B. 
57; Hallv. N. E. R. Co., L. R. 10 Q. B. 487, 44 L. J, 
Q. B. 164, 33 Law Times, 306, 23 W. Rep. 860; Gallin 
v. London, etc., R. Co., 44 LJJ.,Q. B. 89, 32 Law 
Times, 550; Campagnie due Grand Trone v. Brasell, 
11 C. S. (Quebec), 150, 
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held that a limitation of liability for negli- 
gence, or an entire exemption therefrom, by 
stipulations in passes given to drovers and 
other shippers who accompany the stock or 
goods shipped, is reasonable and valid and 
not opposed to the publie policy. 

In the United States, however, with possi- 
bly the single exception of New York, the 
view prevails, except where controlled by 
statute, that one traveling on a drover’s pass, 
caring for the transported stock,—and the 
rule is applied to any other shipper, — is not 
a gratuitous passenger, but a passenger for 
hire, where the pass has been given by the 
railway company as a part of the transaction, 


~ either the price paid for the transportation of 


the stock, or the caring for the stock by the 
shipper, constituting the consideration for 
the transportation of the passenger. When, 
therefore, the carrier receives a passenger on 
such a pass, it owes to him all the duties 
Any stipula- 
tion in these passes releasing the carrier from 
liability for its own or its servants’ negli- 
gence is unreasonable, without consideration, 
in contravention of the public policy and ab- 
solutely void.!® 


16 New York Cent. R. Co. v. Lockwood, 17 Wall. 
358, 21 L. Ed. 627(the leading case on this class of 
contracts); Lawson y. Chicago, ete., R. Co., 64 Wis. 
447,21 Am. & Eng. R. Cas. 249,54 Am. Rep. 634; 
Davis v. Chicago, ete., R. Co., 938 Wis. 470, 67 N. W. 
Rep. 16, 38 L. R. A. 654; Chicago, ete., R. Co. v. 
Solan, supra; Texas, ete., R. Co. v. Reeder, 170 U.S. 
530,42 L. Ed. 1134, 18 Sup. Ct. Rep. 705; Missouri 
Pac. R. Co. v. Ivey, 71 Tex. 409,9S. W. Rep. 349, 10 
Am. St. Rep. 762, 87 Am. & Eng. R. Cas. 46,1 L. R. 
A. 46; Ohio, ete., R. Co. v. Selby, 47 Ind. 471, 17 Am. 
Rep. 719; Delaware, ete., R. Co. v. Ashley, 77 Fed. 
Rep. 209, 28 U. S. App. 375,14 C. C. A. 368; Louis- 
ville, ete.. R. Co. v. Bell, 100 Ky. 203, 88 S. W. Rep. 5, 
8 Am. & Eng. R. Cas. (N. S.) 418; Louisville, ete., R. 
Co. v. Faylor, 126 Ind. 139, 25 N. E. Rep. 870; Carroll 
v. Missouri Pac. R. Co., 88 Mo. 289, 57 Am. Rep. 383; 
Tilby v. Missouri Pac. R.Co., 82 Mo. 292; Maslin v. 
Baltimore, ete., R. Co., 14 W. Va. 180, 85 Am. Rep. 
748; Cleveland, etc., R. Co. v. Curran, 19 Ohio St. 1, 2 
Am. Rep. 362; Pennsylvania, ete., R. Co. v. Hender- 
son, 51 Pa, St. 315; Virginia, ete., R. Co. v. Sayars, 26 
Gratt. 328; Saunders vy. Southern, etec., R. Co., 18 
Utah, 275, 44 Pac. Rep. 984,4 Am. & Eng. R. Cas. 
(N.S.)13;Fitechburg,ete.,R. Co. v. Nichols,85 Fed.Rep. 
945, 50 U.S. App. 303, 29°C. C. A. 500; Little Rock, 
etce., R. Co. v. Miles, 40 Ark. 298,48 Am. Rep. 10; 
Illinois Cent. R. Co. v. Anderson, 184 Ill. 294, 56 N. E. 
Rep. 331, affirming 81 Ill. App. 187; Illinois, etc., R. 
Co. v. Beebe, 174 Ill. 13, 50 N. E. Rep. 1019 (See Chi- 
cago, ete., R. Co. v. Hawk, 36 Ill. App. 327, contra, 
the court not distinguishing between the free pass and 
the drover’s pass); Chicago, etc., R. Co. v. Lee, 92 
Fed. Rep. 318, 34 C. C. A. 865, 14 Am. & Eng. R. Cas. 
CN. S.) 264; Baltimore, etc,, R. Co, v, McLaughlin, 73 





In New York, however, in the case of Bis- 
sell v. New York Central R. Co.,!7 the rule 
was announced by the court of appeals, that 
a stipulation in a drover’s pass by which the 
drover, in consideration of his cattle being 
shipped at a reduced rate, assumed all risk of 
personal injury from the negligence of the 
carrier’s agents, while traveling on such a 
pass, was valid. But the release cannot af- 
fect the liability of the railway to a servant of 
the shipper rightfully accompanying the stock, 
where the contract under which he was car- 
ried was made with the shipper, and_ the 
servant did not know of the nature of the con- 
tract so made.!® Merely stating in the pass- 
that the attendant caring for the stock is an 
employee of the railway, and, as such, re- 
leases the carrier from liability for its negli- 
gence, is likewise ineffectual to relieve the 
carrier of its common law liability, being 
merely a subterfuge which cannot affect the 
real relation of carrier and passenger.'® Al- 
though there is a duty to care for the stock 
in transit, this does not make the attendant 
an employee of the railway.?° Where a 
through contract of shipment is made and a 
pass given, the consideration for the pass, 


Fed. Rep. 519, 48 U. S. App. 181, 19 C.C. A. 551; Chi- 
cage, etc., R. Co. v. Posten, 59 Kan. 449, 53 Pac. Rep. 
465,)11 Am. & Eng. R. Cas. (N.S.) 188; Flinn v. Phila- 
delphia, ete., R. Co.,1 Houston (Del. Supr.), 469; 
Hutchinson on Carriers, Secs. 555b, 585, 586; 2 Fet- 
ter, Carriers of Passengers, Sec. 394. In South Dakota, 
by statute, the railway may, in drovers’ or other 
shippers’ passes, limit its liability to any extent, 
except “for gross negligence, fraud or willful 
wrong” of either itself, or its agents and servants. 
Meurer v. Chicago, etc., R. Co.,5 S. Dak. 568, 59N. 
W. Rep. 945, 2 Am. & Eng. R. Cas. (N. S.) 498. 

17 25 N. Y. 442: Poucher v. New York Cent. R. Co. 
49 N. Y. 263. In Smith v. New York Cent. R. Co., 24 N. 
Y. 222, atraveler on a drover’s pass was injured by 
the gross negligence of the railway company’s agent, 
in using an unfit and dangerous car. The contract 
with the passenger contained the usual exemption 
from liability for negligence. Four of the eight judges 
were of the opinion that the passenger could recover 
notwithstanding the stipulation mentioned, on the 
ground that such an exemption was void as against 
the public policy; and a fifth judge was of the opin- 
ion that the passenger could recover for injury to 
him upon the ground that the negligence was imputa- 
ble to the carrier and could not be shifted upon the 
passenger. See, also, Boswell v. Hudson, etc., R. Co., 
5 Bosw. 699; Stenson v. New York Cent. R. Co., 32 N. 
Y. 338, 8 Am. Dec. 322. 

18 Coppock v. Long Island R. Co., 34 N. Y. Supp. 
1939, 89 Hun, 186. 

19 Missouri Pac. R. Co. v. Ivey, 71 Tex. 409, 98S. W 
Rep. 349, 10 Am. St. Rep. 762, 1 L. R. A. 500. 

20 (maha, et¢,, R. Co, y, Crow, 54 Neb. 747, 74. N, W° 
Rep, 1066, 
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paid to the initial carrier, is sufficient to make 
the one traveling on such a pass a passenger 
for hire while on the line of the connecting 
carrier; and a release executed to the con- 
necting carrier by the passenger is therefore 
void.?! <A railway, however, has discharged 
its public duty when it has transported goods 
offered for shipment to the end of its line. 
Whether it will assume to carry and deliver 
beyond its line, and upon the road of another 
carrier, is entirely within the discretion of the 
company.?? When, therefore, it assumes to 
do that which it is not, as a public carrier, 
required to do, it may prescribe the condi- 
tions of its so doing, and if the shipper ac- 
cepts a pass over the road of a connecting 
carrier upon the condition of assuming the 
risk of the negligence of the connecting car- 
rier, he must abide by the contract he has 
made. ?# 

While in this class of contracts the railway 
cannot exonerate itself from liability for its 
failure to use ordinary care, the shipper is 
held impliedly to assume the increased incon- 
venience and hazard necessarily incident to 
transportation on such trains. ? ‘ 


21 Delaware, ete., R. Co. v. Ashley, 67 Fed. Rep. 
209, 28 U. S. App. 375, 14 C. C. A. 368. 

22 Piedmont, etc., Co. v. Columbia, etc., R. Co., 19 S. 
Car. 353. 

23 Railway Co. v. Baird, 75 Tex. 256, 12S. W. Rep. 
530; Gulf, ete., R. Co. v. Cole, 8 Tex. Civ. App. 635, 
28 S. W. Rep. 391; Railway Co. v. Pratt, 22 Wall. 123, 
22 L. Ed. 827; Omaha, etc., R. Co. v. Crow, 54 Neb. 
747, 74 N. W. Rep. 1066; Howard v. Railway Co., 11 
App. Cas. (D. C.) 300,25 Wash. L. Rep. 750. In very 
many cases, however, it is held that the initial carrier 
is not liable for the negligence of the connecting car- 
rier, where there is not a partnership arrangement 
between tbe carriers; unless its contract with the pas- 
senger specially makes it liable. Pennsylvania R. Co. 
vy. Connell, 112 Ill. 295, 54 Am. Rep. 238, 18 Am. & Eng. 
R. Cas. 339. See Knight v. Portland, 56 Me. 235, 96 
Am. Dec. 449; Mosher v. St. Louis, ete., R. Co., 127 U. 
S. 390, 32 L. Ed. 249, 8 Sup. Ct. Rep. 1324; Hartman v. 
Eastern R. Co., 114 Mass. 44; Lundy vy. Central Pac. 
R. Co., 66 Cal. 191, 4 Pac. Rep. 1193, 56 Am. Rep. 100, 
18 Am. & Eng. R. Cas. 309; and see note collecting 
cases on both sides of the question; 12 Am. & Eng. R. 
Cas. (N.S.) pp. 252, 254. But in Georgia it was held 
that, where a road sells a through ticket, including 
traysportation over its own and another’s road, the 
selling company cannot, by a stipulation indorsed or 
printed on the ticket, “that the company issuing and 
selling such tickets shall not be liable except as to its 
own line of road,’ exempt itself from liability for the 
wrongful acts of the connecting road. Central R. Co. 
v. Combs, 70 Ga. 533, 48 Am. Rep. 582. 

*4 Louisville, etc., R. Co. v. Bell, 100 Ky. 203, 38S. W. 
Rep. 5; Omaha, ete., R. Co. v. Crow, 54 Neb. 747, 74 
N. W. Rep. 1066; Missouri Pac. R. Co. v. Tiltker, 49 
Neb. 130, 68 N. W. Rep. 336; Texas, etc., R. Co. v. 





Passes. — There is no 
duty upon a railway to carry passengers 
gratuitously. Rather there is a duty not 
to carry without compensation in some form, 
The true principle in cases in which a passen- 
ger is traveling on a free pass would seem to 
be that, the railway, not being required to 
issue a free pass at all, may annex whatever 
conditions it pleases to the acceptance of the 
pass. The great weight of authority in 
the United States is in favor of the validity of 
stipulations against liability in the gratuitous 
pass for the negligence of either the railway 
or its servants.?° In Quimby v. Boston «& 
Maine R. Co., supra, a case of this character, 
the Massachusetts court said: ‘‘When suche 
passes are granted by such of the railroad 
officials as are authorized to issue them, or by 
other public carriers, it is in deference largely 
to the feeling of the community in which 
they are exercising a public employment. 
The instances cannot be so numerous that 
any temptation will be offered to carelessness 
in the management of their trains, or to an 
increase in their fares, in both of which sub- 
jects the public is interested. In such in- 
stances, one who is ordinarily a common 
carrier does not act as such, but is simply in 
the position of a gratuitous bailee. The defi- 
nition of a common earrier, which is that of a 
person or corporation pursuing the public 
employment of conveying goods or passen- 


Limitations in Free 


Reeder, 170 U. 8. 580, 42 L. Ed. 1134, 18 Sup. Ct. Rep. 
705; Fitchburg, ete., R. Co. v. Nichols, 8 Fed. Rep. 
945, 50 U.S. App. 297, 29 C. C. A. 500. 

2% Muldoon vy. Seattle Traction Co., 7 Wash. 528, 35 
Pac. Rep. 423, 388 Am. St. Rep. 902,22 L. R. A. 794, 10 
Wash. 311, 38 Pac. Rep. 995, 25 L. R. A. 797; Wells v. 
New York Cent. R. Co., 24 N. Y. 181; Doyle y. Fiteh- 
burg R. Co., 166 Mass. 492, 38 L. R. A. 844; Payne v. 
Terre Haute, etc., R. Co., 157 Ind. 616, 62 N. E. Rep. 
472, 56 L. R. A. 472, vacating the judgment in and re- 
versing 60 N. E. Rep. (Ind. App.) 362; Quimby v. 
Boston, ete.,R. Co., 150 Mass. 365, 23 N. E. Rep. 205, 40 
Am. & Eng. R. Cas. 693, 5 L. R. A. 848; Illinois Cent. 
R. Co. v. Reed, 37 Il. 484, 87 Am. Dee. 260; Rogers v. 
Steamboat Co., 86 Me. 261, 29 Atl. Rep. 1078, 25 L. R. 
A. 498; Griswold v. New York Cent. R. Co., 53 Conn. 
371, 26 Am. & Eng. R. Cas. 280, 55 Am. Rep. 115; Boer- 
ing v. The Chesapeake, ete,, R. Co., 12 Yale Law 
Journal, 163 (D. C., A. C., Nov. 5, 1902; not yet offi- 
cially reported). In the above cases no distinction 
was drawn between the negligence of the carrier itself 
and its servants, but the New Jersey court perhaps 
limits the exemptiou to the negligence of the servants. 
Kinney vy. Central R. Co., 82 N. J. L. 407, 34 N. J. L. 
513. In Iowa, by statute, all contracts of railways, 
limiting their liability for negligence, are void, and 
this statute applies to free passes. 
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gers for hire, does not apply under such cir- 
cumstances. The service which he under- 
takes to render is one which he is under no 
obligation to perform, and is outside of his 
regular duties. In yielding to the solicitation 
of the passenger, he consents, for the time 
being, to put off his public employment, and 
to do that which it does not impose upon him. 
The plaintiff was in no way constrained to ac- 
cept the gratuity of the defendant; it had 
yielded to him only on his own solicitation. 
When he did, there is no rule of public 
policy, we think, that prevented the carrier 
from prescribing, as the condition of it, that 
it should not be compelled, in addition to 
carrying the passenger gratuitously, to be re- 
sponsible to him in damages for the negli- 
gence of its servants.”’ 

The federal courts and the courts of a num- 
ber of the states have arrived at a different 
conclusion, holding that whenever a railway 
assumes, under any circumstances, to carry 
a passenger upon its trains, there devolves 
upon it the duty, from which public policy 
iorbids it to be absolved, to varry such pas- 
senger without injury to his person from 
either its own or its servants’ negligence. As 
was said by the Minnesota court, ‘‘having 
undertaken to carry, the duty arises to 
carry safely.’’?® The courts of New York?? 
and New Jersey,?*® in cases of gratuitous 
passes, seem to recognize the validity of the 
exemption or limitation, only so far as the 
saine applies to the negligence of the servants 
of the railway. Later cases in New York,?® 
however, indicate a departure from the rule 
announced in the earlier cases, extending it 
to either the carrier’s or its servants’ negli- 
gence. In Illinois,?® it has been held that, 


26 Jacobus v. St. Paul, ete., R.Co., 20 Minn. 125, 18 
Am. Rep. 863; Mobile & Ohio R. Co. v. Hopkins, 41 
Ala. 489; Northern Pace. R. Co. v. Adams, 116 Fed. 
Rep. 324; Gulf, ete., R. Co. v. McGowan, 65 Tex. 640; 
Farmers’, ete., Co. vy. Baltimore, ete., R. Co., 102 Fed. 
Rep. 17; Railroad Co. vy. Derby, 14 How, 468, 14 L. Ed. 
502; Norfolk, ete., R. Co. v. Tanner (Va.), 41S. E. Rep. 
721 (not yet published in official reports); Wil- 
liams v. Oregon, ete., R. Co., 18 Utah, 221, 54 Pac. 
Rep. 994; Buffalo, ete., R. Co. v. O’Hara, 3 Penny, 190, 
12 Wkly. Notes Cas, 473. 

“7 Wells v. New York Cent. R. Co., 24 N. Y. 181. 

28 Kinney y. Central R. Co., 32 N. J. L. 407, 34 N. J. 
L. 513. 

*? Kenney v. New York Cent. R. Co., 124 N. Y. 422, 
424; Maynard y. Syracuse, ete., R. Co., 71 N. Y. 180, 
185; Holsapple v. Rome, ete., R. Co., 86 N. Y. 275. 

%© [llinois Cent. R. Co. v. Reed, 37 Ill. 484, 87 Am. 
Dec. 260; Toledo, ete., R. Co. v. Beggs, 85 Ill. 80, 28 





in contracts of this class, stipulations against 
liability for ‘‘gross negligence’ only, are 
void ; but in the later cases, the court in that 
state indicates that the carrier must be held 
responsible ‘‘for any degree of negligence.’’®! 
In Annas v. Milwaukee, etc., R. Co.,*? the 
Wisconsin court held that the carrier might 
in a free pass stipulate against the ordinary 
negligence of both itself and its servants, but 
that it could not stipulate against any negli- 
gence ‘‘which is expressly made a crime and 
punished by law, even though such negligence 
may not be of that degree which is denomin- 
ated gross carelessness or recklessness.’’ 


But where one at the invitation of an agent 
of the railway accepts a ‘‘free pass’’ over its 
road to see an officer of the company with re- 
lation to negotiations between them, in which 
the passenger and the carrier are mutually 
interested, the passenger is to be considered 
rather as a passenger for hire than as one 
riding gratuitously; and a stipulation in a 
pass given under such circumstances, that 
the passenger assumes all risks by accepting 
the pass, is invalid.*? 

Even in gratuitous passes the limitation 
will be strictly construed against the railway, 
and it has been held that a stipulation that 
the carrier shall not be liable for damages 
does not relieve it from responsibility for act- 
ual negligence.** While it is usually held 
that the carrier may not relieve itself from 
liability for negligence by a mere notice,®° in 
this particular class of cases it has been held 
that the passenger need not necessarily sign 
the contract of exemption,*®® nor indeed need 
he read it, if he has accepted and used the 
pass; and that he did not actually know the 


Am. Rep. 613. The Indiana supreme court formerly 
held that, even in a free pass, the railway could not 
contract against liability for “gross negligence.” In- 
diana, ete., R. Co. v. Mundy, 21 Ind. 48, 88 Am. Dec. 
339. But the later cases announce a different rule, 
repudiating the doctrine of degrees of negligence. 
Payne v. Terre Haute, ete., R. Co., supra. 

31 Tllinois Cent. R. Co. v. Beebe, 174 Ill. 18, 24, 50 N. 
E. Rep. 1019. 

82 67 Wis. 46, 30 N. W. Rep. 282, 27 Am. & Eng. R. 
Cas. 102, 58 Am. Rep. 848. 

33 Railway Co. v. Stevens, 95 U.S. 655, 24 L. Ed. 536, 

34 Pennsylvania ©o. v. Butler, 57 Pa. St. 335. See 
Northern Pac. R. Co. v. Adams, 116 Fed. Rep. 324. 

35 Potter v. The Majestic, 60 Fed. Rep. 624, 20 U. S. 
App. 5038, 9 C. C. A. 161. 

36 Wells v. New York Cent. R. Co., 24 N. Y. 181; 
Quimby v. Boston, etc., R. Co., 150 Mass. 365, 23.N. E. 
Rep. 205, 40 Am. & Eng. R. Cas. 698, 5 L. R. A. 848. 








88 


CENTRAL LAW JOURNAL. 





No. 5 








contents of his pass does not relieve him from 
its conditions. *7 

Releases by Express Messengers. — An ex- 
press messenger is so far a passenger, while 
riding upon atrain in the discharge of his 
duties, as to require the railway undertaking 
to carry him, to exercise every reasonable 
precaution to carry him safely.** The duty, 
however, of hauling with its passenger trains 
a car for the handling of express packages 
and the carrying of messengers attending to 
the business of express companies is not re- 
garded as one of the imposed duties of a 
public carrier. The rights of the express 
company are acquired only by contract with 
the railway. It was so held by the Supreme 
Court of the United States in the Express 
Cases.*° When, therefore, in consideration 
of his deriving the benefit of the appointment 
of express messenger, one freely and volun- 
tarily enters into a contract whereby he re- 
leases the railway company, over whose road 
he is carried as a messenger, from all liability 
to him for injury resulting from the negli- 
gence of the railway company, or of its serv- 
ants, he will be bound by his contract. Such 
a person is not so far technically a passenger 
as to come within the rule laid down in the 
leading case of New York Central R. Co. v. 
Lockwood, supra, and the contract with the 
railway, it is held, does not contravene the 
public policy.4® Here, transportation is not 

37 Rogers v. Steamboat Co., 86 Me. 261, 29 Atl. Rep. 
1073, 25 L. R. A. 498; Muldoon vy. Seattle Traction Co., 
supra. 

88 Fordyce v. Jackson, 56 Ark. 594, 20S. W. Rep. 
528; Yeomans v. Contra Costa, etc., Co., 44 Cal. 71; 
Pennsylvania Co. v. Woodworth, 26 Ohio St. 585; 
Brewer v. New York, etc., R. Co., 124 N. Y. 59, 26 N. 
E. Rep. 324; Seybolt v. New York, etc., R. Co., 95 N. 
Y. 562, 47 Am. Rep. 75; Blair v. New York, etce., R. 
Co., 66 N. Y. 313; Kenney v. New York, etce., R. Co., 7 
N. Y. Supp. 255; Union Pac. R. Co. v. Nichols, 8 Kan. 
505, 12 Am. Rep. 475. Buta person not in the em- 
ploy of the express company, going into the baggage 
car with the express messenger to learn the route, 
without the knowledge of the railway company and 
without authority from the express company, is not a 
passenger for whose injury, by the negligence of the 
railway, the railway is liable. 

89117 U. 8. 1, 29 L. Ed. 791, 6 Sup. Ct. Rep. 542. 

# Baltimore, etc., R. Co. v. Voight, 176 U. S. 498, 44 
L. Ed. 560, 20 Sup. Ct. Rep. 385, reversing Voight v. 
Baltimore, etc., R. Co., 79 Fed. Rep. 561; Hosmer v. 
Old Colony R. Co., 156 Mass. 506, 31 N. E. Rep. 652; 
Bates v. Old Colony R. Co., 147 Mass. 255, 18 N. E. 


Rep. .683; Louisville, etc., R. Co. v. Keefer, 146 Ind. 


21, 44 N. E. Rep. 796, 58 Am. St. Rep. 356, 38 L. R. A. 
93; Pittsburg, etc., R. Co. v, Mahoney, 148 Ind. 196, 





the primary object; it is the incident only to 
the transaction of the business of the express 
company, upon a car, or in a part of the 
train, not ordinarily designed for the trans- 
portation of passengers. So far as I have 
been able to discover, no court of last resort 
has denied the validity of limitations of this 
nature in this class of contracts. In Voight 
v. Baltimore & Ohio R. Co.,4! the federal 
cirouit court, in an opinion by Judge Taft, 
held such a stipulation invalid ; but this case, 
on appeal, was reversed by the Supreme 
Court of the United States.*? 

There is a statement in the case of San 
Antonio, etc., R. Co. v. Adams,‘* in the 
Texas Civil Court of Appeals, that ‘‘the 
railway company could not contract to make 
a third party responsible to its employees, or 
its passengers (in this case an express mes- 
senger), for its negligence and wrong, so as 
to bind the latter, even with their consent, 
nor will we be understood as holding that 
such a contract would be binding upon such 
third party.’’ But this question was not be- 
fore the court, and the decision was put upon 
an entirely different ground. 

As in the free pass cases, only by the use 
of unmistakable language can the carrier 
provide for an exemption from liability for 
negligence in these cases. To accomplish 
this object the contract must be so expressed, 
and it must not be left to a presumption from 
the language. As was said by the New York 
Court of Appeals:** ‘‘Considerations based 
upon public policy and the nature of the car- 
rier’s undertaking, influence the application 
of the rule, and forbid its operation except 
where the carrier’s immunity from the conse- 
quences of negligence is read in the agree- 
ment ipsissimis verbis.’’ Nor is the messen- 
ger bound by the terms of a contract between 
the railway and the express company affect- 
ing his right to recover from the railway for 
negligent injury to him as a passenger, un- 


46 N. E. Rep. 917, 47 N. E. Rep. 464, 40 L. R. A. 101, 8 
Am. & Eng. R. Cas. (N. 8S.) 441; Blank vy. Lilinois 
Cent. R. Co., 182 Ll. 382, 55 N. E. Rep. 332, aflirming 
80 Ill. App. 475. 

4179 Fed. Rep. 561. 

42 Baltimore, ete., R. Co. v. Voight, 176 U. S. 498, 44 
L. Ed. 560, 20 Sup. Ct. Rep. 385. 

436 Tex. Civ. App. 102, 109, 24 S. W. Rep. 839, 842. 

4 Kenney v. New York Cent. R. Co., 125 N. Y. 422, 
26 N. E. Rep. 626, affirming 7N. Y. Supp. 256, 54 
Hun, 143; Blair v. Erie, etc., R. Co., 66 N. Y. 313, 23 
Am. Rep. 55. 
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less he had knowledge of such provisions and 
acquiesced therein.*® A different rule ob- 
tains in Indiana, where itis held that the 
contract between the railway and the express 
company being the only source of the mes- 
senger’s right to be upon the cars of the rail- 
way, he must inform himself of the provisions 
of such contract, and will be charged with 
notice thereof.4® A fortiori when the mes- 
senger expressly authorizes the express com- 
pany to enter into a contract with the railway 
concerning its liability to him;*? or when he 
ratifies, as his own, and makes as a part of 
his contract with the express company, the 
contract of the latter with the railway,*® is he 
chargeable with knowledge of the contract 
between the railway and his employer, and 
bound thereby. 

Releases by Postal Clerks.—By an act of 
congress,*® it is provided that every railway 
company carrying the mail shall, without 
extra charge therefor, carry on each mail 
train the person in charge of such mailable 
matter. 

While being so carried, the clerk, with 
reference to the duty of the railway to carry 
him safely, and without negligent injury to 
his person, is generally held to be entitled to 
the rights of a passenger.°® Inthe case of 


45 Chamberlain v. Pierson, 87 Fed. Rep. 420, 31 C. 
C. A. 157, 59 U.S. App. 55; Brewer v. New York, etc., 
R. Co., 124 N. Y. 59, 26 N. E. Rep. 324, 11 L. R. A. 483. 

46 Pittsburgh, ete., R. Co. v. Mahoney, 148 Ind. 196, 
46 N. E. Rep. 917, 47 N. E. Rep. 464, 40 L. R. A. 101, 8 
Am. & Eng. R. Cas. (N. S.) 441. 

47 Louisville, ete., R. Co. v. Keefer, 146 Ind. 21, 44 
N. E. Rep. 796, 58 Am. St. Rep. 356, 38 L. R. A. 83. 

48 Blank v. Illinois Cent. R. Co., 80 Ill. App. 475, 
182 Ill. 332, 55 N. E. Rep. 332. . 

4917 U. S. St. at Large, Sec. 218, Vol. 2, Sec. 4,000, 
U.S. Comp. St. (1901). 

50 Gleeson v. Virginia, ete., R. Co., 140 U. 8. 435, 35 
L. Ed. 458, 11 Sup. Ct. Rep. 859; Baltimore, etc., R. 
Co. vy. State, 72 Md. 36, 18 Atl. Rep. 1107, 62 L. R. A. 
706; Nolton v. Western R. Co., 15 N. Y. 444; Seybolt 
v. New York, ete., R. Co., 95 N. Y. 562, 47 Am. Rep. 
75, 18 Am. & Eng. R. Cas. 162; Houston, etc., R. Co. 
v. Hampton, 64 Tex. 427, 22 Am. & Eng. R. Cas. 291: 
“Whatever may be the precise status of a postal 
clerk on arailroad train, we think it may be fairly 
concluded that he would be entitled to recover from 
the company for injuries resulting from the negli- 
genee ofits employees.” Gulf, etc., R. Co. v. Wilson, 
79 Tex. 371, 15 S. W. Rep. 280; Norfolk, ete., R. Co. v. 
Shott, 92 Va. 34, 22S. E. Rep. 811; Hammond v. North 
Eastern R. Co., 6 Rich. (S. Car.) 180; Ohio, ete., R. 
Co. v. Voight, 122 Ind. 288, 23 N. E. Rep. 724; Magof- 
tin v. Missouri Pac. R. Co., 102 Mo. 540, 47 Am. & 
Eng. R. Cas. 489; Mellor v. Missouri Pac. R. Co., 105 
Mo. 455, 158. W. Rep. 76, 47 Am. & Eng. R. Cas. 36, 





Cleveland, etc., R. Co. v. Ketcham,®! the 
Indiana Supreme Court said: ‘‘He (the 
postal clerk) is, in our opinion, a passenger, 
having the same rights in relation to the re- 
covery of damages for injuries sustained on 
account of the negligence of the railway com- 
pany, as any other passenger. The fact that he 
may ride in a postal car can make no differ- 
ence with his right of recovery of damages for 
an injury sustained by reason of a collision 
resulting on account of the negligence of the 
railway company.’’ Nor does it make any 
difference that, at the time of his injury, the 
clerk is not in the active discharge of his du- 
ties, but in another car, where he is riding 
by virtue of his commission from the govern- 
ment.°? He is not, in any sense, an em- 
ployee of the railway company, but of the 
United States, and does not, therefore, in the 
absence of a statute to the contrary,®* assume 
the risk of the negligence of the employees 
operating the train.°* Nor is he a gratuit- 
ous passenger, but a passenger for hire, the 
consideration for whose transportation is em- 
braced within the compensation of the rail- 
way under its contract with the government 
for the transportation of the mail; and a re- 
lease of any or all liability of the railway for 
its negligence is in contravention of public 
policy and void.®°® 

Also, the railway being required, under its 
contract, to carry the postal clerk without ad- 
10 L. R. A. 36; Arrowsmith v. Nashville, etc., R. Co., 
57 Fed. Rep. 165, 58 Am. & Eng. R. Cas. 3; Louis- 
ville, etc., R.Co. v. Kingman (Ky.), 35S. W. Rep. 
264, 5 Am. & Eng. R. Cas. (N. 8.) 401 (not officially 
reported); Libby v. Maine Cent. R. Co., 85 Me. 34, 26 
Atl. Rep. 948; Hale v. Grand Trunk, etc., Co., 60 Vt. 
605, 15 Atl. Rep. 300; Collett v. London, etc., R. Co., 
16 Ad. & Ell. (N.S.) 984, 15 Jur. 1053, 71 Eng. C. L. 
984. 
51 33 Ind. 346, 361, 38 N. E. Rep. 116, 36 Am. St. Rep. 
550, 19 L. R. A. 339. 

52 Baltimore, etc., R. Co. v. State, 72 Md. 36, 18 Atl. 
Rep. 1107, 41 Am. & Eng. R. Cas. 126; Carroll v. New 
York, ete., R. Co., 1 Duer, 578; Gulf, ete., R. Co. v. 
Wilson, 79 Tex. 371, 15 8S. W. Rep. 280. 

53 By statute, in Pennsylvania, a mail clerk is not a 
passenger, but a fellow servant of the train crew. 
Foreman v. Pennsylvania R. Co., 195 Pa. St. 499, 46 
Atl. Rep. 109, 17 Am. & Eng. R. Cas. (N, 8S.) 246; 
Price v. Pennsylvania R. Co., 96 Pa. St. 256. 

54 Houston, etc., R. Co. v. Hampton, supra; Nor- 
folk, ete., R. Co. y. Shott, supra. ‘The plaintiff was 
in no sense an employee of the defendant company, 
and can only be treated asa passenger.’”’ See, also, 
Cleveland, etc., R. Co. v. Ketcham, supra; Mellor v. 
Missouri Pac. R. Co., supra. 

5 Tilinois Cent. R. Co. v. Crudup, 68 Miss. 291; 
Cleveland, etc., R. Co. v. Ketcham, supra; Arrow- 
smith v. Nashville, etc., R. Co., supra. 
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ditional compensation, a release by the clerk, 
of the company, from all liability to him for 
injury as a result of the negligence of the rail- 
way is without consideration, and is, there- 
fore, ineffectual upon this ground to relieve 
the railway from its common law liability to 
him as a passenger.°® So, also, would a con- 
tract between the railway and the federal 
agent authorized to make contracts for the 
transportation of the mails, wherein the latter 
stipulates for the exemption of the former 
from liability for negligent injury to the clerk 
in charge of the mailable matter, not be bind- 
ing on the clerk, for the reason that such a 
contract is, under the present law of congress, 
beyond the scope of the power conferred.°? 
But, as in the case of passengers upon freight 
trains, the mail agent assumes the necessarily 
increased hazard due to the position of the 
mail car in the train.®§ 

Releases in Employees’ Passes.—In determ- 
ining the validity of limitations of this nature 
in an employee’s pass, two preliminary ques- 
tions usually are presented: (1) Was the 
employee at the time of his injury in fact an 
employee or a passenger? and (2), if a pas- 
senger, was the pass a mere gratuity? 
although, as we have seen, the latter question 
is, in some jurisdictions, not material, no dis- 
tinction being made between the passenger 
for hire and the merely gratuitous passenger 
so far as his right of recovery for negligent 
injury is concerned. 

It is generally held that a stipulation ina 
contract between the employer and employee, 
by which the latter assumes the risk of the 
negligence of the former, or the negligence of 
his superior servants, for which the law cre- 
ates a liability, is void on grounds of public 
policy.°® But, asis perfectly well known, 
there are certain risks which the employee 
assumes as matter of law upon entering the 
services of the employer. ®° 


56 Illinois Cent. R. Co. v. Crudup, supra; Seybolt 
v. The New York, etc., R. Co., supra. “An attempt 
by such a corporation to impose any other conditions 
upon the performance of this service (carrying the 
mail) than those provided by the statute, would be 
illegal and ineffectual to shield it from the conse- 
quences of its wrongful acts.”’ 

57 Seybolt v. New York, ete., R. Co., supra, p. 572. 

58 Gulf, ete., R. Co. v. Wilson, supra; Cleveland, 
ete., R. Co. v. Ketcham, supra. 

#20 Am. & Eng. Ency. of Law (2 Ed.). 154, 155; 
Clark on Contracts, 468, 469. 

60 290 Am. & Eng. Ency. of Law (2 Ed.), 109. 





It is generally held that where one, other- 
wise an employee of the railway, is upon the 
company’s cars by virtue of a free pass, for 
his own pleasure and not subject to the di- 
rection or control of the railway, he is to be 
considered a passenger and not a servant of 
the company.*! Conversely, where the em- 
ployee is at the time of his injury in the dis- 
charge of duties owing the railway, pursuant 
to his contract of service, it makes no differ- 
ence that he is riding ona pass. He is still 
an employee.*? And the better rule seems 
to be that where an employee, not residing 
at the place where his services are rendered, 
is given a pass over the road of the company, 
to and from his work, he is not, on such 
journeys an employee, but a passenger.®® 
The authorities on this point, however, are 
exceedingly conflicting. Where in addition 
tv compensation in money for his services, the 
employee stipulates also for transportation 
and is given a pass over the company’s road, 
for his own convenience and not in connection 
with going to or returning from his work, he 
is a passenger for hire, notwithstanding he 
did not pay his fare in money.** It is not 
necessary, however, expressly to stipulate 
therein that the pass is given as a part ofthe 
employee’s compensation. It is sufficient to 
render the employee a passenger for hire that 
the pass is given by virtue of an agreement of 
mutual interest and advantage to the parties 
to the transaction. Thus, in Williams v. 
Oregon, etc., R. Co.,°° the plaintiff applied 

61 Dickson y. West End St. R. Co.,177 Mass. 365,59 N. 
E. Rep. 60, 52 L. R. A. 326; Texas,ete., R. Co. v. Smith, 
67 Fed. Rep. 624, 14 C. C. A. 509, 31 L. R. A. 321; 
Washburn v. Nashville, ete., R. Co., 3 Head. (Tenn.) 
638, 75 Am. Dec. 784; Doyle v. Fitchburg, ete., R. Co., 
162 Mass. 66, 25 L. R. A. 157; McDaniel v. Highland 
Ave. R. Co., 90 Ala. 64; NeNulty v. Pennsylvania R. 
Co., 182 Pa. St. 479, 38 Atl. Rep. 524, 38L. R. A.376, 8 
Am. & Eng. R. Cas. (N. S.) 685; Peterson v. Seattle, 
etc., R. Co., 28 Wash. 615, 63 Pac. Rep. 539,53 L. R. 
A. 586. 

6 Texas, etc., R. Co. v. Smith, 67 Fed. Kep. 524, 14 
C. C. A. 509, 31 L. R. A. 321. 

63 McNulty v. Pennsylvania Co., 182 Pa. St. 479, 38 
At). Rep. 524, 8 Am. & Eng. R. Cas. (N. 8.) 685, 38 L. 
R. A. 376; Abeel v. Western R. Co., 64 Md. 234, 21 
Am. & Eng. R. Cas. (N. S.) 503. But see Vick v. 
New York Cent. R. Co., 95 N.Y. 267; 1 Fetter, Car- 
riers of Passengers, 564,5 Am. & Eng. Ency. of Law 
(2d Ed.), 516. 

64 Whitney, etc., v. New York, etc., R. Co., 102 Fed. 
Rep. 850, 48 C. C. A. 19, 50 L. R. A. 615. 

65 Williams v. Oregon, etc., R. Co., 18 Utah, 110, 54 
Pac. Rep. 991,12 Am. & Eng. R. Cas. (N. 8.) 61; 
Doyle v. Fitchburg, ete., R. Co., 162 Mass. 66, 40 N. 
E. Rep. 246, 26 L. R. A. 157, 166 Mass. 492, 44 N. E. 
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to the defendant’s trainmaster at Pocatello, 
Idaho, for employment. He was promised 
employment if he would go to Glenn’s Ferry 
(a station on the defendant’s road), which 
the plaintiff agreed to do, the trainmaster 
giving him a ‘‘pass’’ to that place and return. 
It was held that, while riding on this pass, the 
plaintiff was a passenger for hire. But it 
does not necessarily follow that, because the 
employee is given a pass, or book of tickets, 
to be used when and for what purpose he de- 
sires, he has accepted the same as apart of 
his compensation, making him a passenger for 
hire. In a recent case, the Supreme Court of 
Washington,®® on this proposition, said: 
‘*But we expressly hold that if the respond- 
ent’s transportation constituted a portion of 
the consideration for his services, he became 
a passenger for hire just the same as anybody 
else who parts with anything of value for 
transportation ; but, ifthe consideration for his 
services is independent of his transportation, 
and his transportation is a mere gratuity be- 
stowed upon him by his employer, * * * he 
stands like any one else traveling on a free 
pass so conditioned, notwithstanding his em- 
ployer would not probably have bestowed the 
transportation if the recipient had not been in 
his employ.’”’ 

Where, therefore, there is some consider- 
ation for the pass given the employee, whether 
in money or in service, the railway is required 
to exercise the same degree of care to carry 
the employee safely, and without injury re- 
sulting from its negligence, as in the case of 
the ordinary passenger for hire; and this re- 
sponsibility cannot be shifted by contract.®7 
Where, however, the pass is only a gratuity, ®§ 
the same rule applies as in the case of any 
other free pass, varying in the respective ju- 
risdictions as has been noted. 

Releases by Employees on Sleeping Cars, 
etc. — In the case of Pullman’s Palace Car 
Co. v. Missouri Pac. R. Co.,®* the federal 
supreme court held that no common law duty 
rested upon the railway to haul over its road 


Rep. 612, 55 Am, St. Rep. 421, 88 L. R. A. 844; Whit- 
ney v. New York, ete., R. Co., supra. 

66 Peterson v. Oregon, etc., R. Co., 23 Wash. 615, 
63 Pac. Rep. 539, 58 L. R. A. 586. 

& Doyle v. Fitchburg, etg., R. Co., supra, note 66. 

68 Williams v. Oregon, ete., R. Co., supra, note 66; 
Whitney v. New York, ete., R. Co., supra, note 65; 
Bryan v. Missouri Pac. R. Co., 32 Mo. App. 228. 

69 115 U. S. 587, 29 L. Ed, 499, 6 $up. Ct. Rep. 194. 








the sleeping or other cars of another company. 
Accepting this as a true statement of the law, 
and beyond question it is, it would seem to 
furnish the key to the determination of the 
question whether the railway can by con- 
tract exonerate itself from liability for neg- 
ligence resulting in injury to the employees 
of the sleeping car company while discharg- 
ing their duties upon the latter’s cars. These 
employees are not co-servants with the em- 
ployees of the railway company ; nor, it has 
been held, are they, even in the absence of a 
stipulation to that effect, to be treated as 
passengers in any such sense as to require of 
the railway the highest degree of skill and 
care in the construction of its road, or in the 
operation of its trains, as is required in the 
case of a passenger.’7° In the case of Rus- 
sell vy. Pittsburgh, ete., R. Co.,’! the Su- 
preme Court of Indiana recognized the valid- 
ity of releases by this class of passengers, upon 
the well-settled ground that the carrier,assum- 
ing to do that which it is not by law required 
to do, may name its own terms and stipulate 
how far, if at all, it shall be liable for its own 
or its servants’ negligence by which injury is 
inflicted upon its employees in such cases. 
The Supreme Court of Missouri, however, 
reached a different conclusion in the case of 
Jones v. St. Louis 8. W. R. Co.,*? holding 
such a contract void upon the ground that 
the employee of the sleeping car company, in 
respect to the careful running and manage- 
ment of the train, was entitled to the rights 
of a passenger for hire the consideration fur 
whose transportation, was paid by the gen- 
eral compensation of the railway for trans- 
porting the special car. 

Releases by Newsboys and Other Vendors.— 
It has grown into an almost universal custom 


‘of railways to let to corporations or other 


persons, usually upon an agreed compensa- 
tion, the right to sell upon their trains news- 
papers, magazines, confections, etc. It is 
conceived, however, that this is not a com- 
mon law duty of railways, and upon principle, 
it would seem that, in the making of these 
contracts the parties should be left free to 
contract for themselves on the subject of the 

70 Hughson v. Richmond, ete., R. Co.,2 App. Cas. 
(D. C.) 98. 

71 157 Ind. 305, 61 N. E. Rep. 678, 87 Am. St. Rep. 
214, 55 L. R. A. 253. 


72 195 Mo. 666, 28S. W. Rep. 883,46 Am. St. Rep. 
514, 26 L. R. A. 718. 
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liability of the railway company to the ven- 
dor upon its trains. In a recent case, how- 
ever, it is intimated that these purveyors, 
when received upon the trains of the railway, 
are passengers, who are entitled to the rights 
of any other passenger, inalienable by con- 
tract.73 

Where there is a consideration for the 
privilege of maintaining a news agent upon 
the trains of the railway, it cannot be said 
that the agent is a gratuitous passenger ;74 
but where there is no consideration other than 
the service of the agent carried on the train 
in handing water to the passengers; or the 
convenience to the passengers of being able 
to procure such wares as the agent offers for 
sale,?*® the pass of the agent is not founded 
upon such a consideration as is sufficient to 
render him more than a gratuitous passenger. 
It is held, therefore, that where the carriage 
is merely gratuitous the railway may shift the 
responsibility for negligent injury upon the 
agent. While this is true, it connot relieve 
itself from liability for the willful or reckless 
conduct of its servants.’®° The Minnesota 
court, in the case of Storr v. Great Northern 
R. Co.,77 without defining the relation be- 
tween the carrier and the news agent carried 
under a paid contract with the latter’s em- 
ployer, held that the agent was not bound by 
a stipulation in his pass releasing the railway 
from all liability to him, where his injury re- 
sulted from the failure of the train crew to 
observe the statutory duty to stop the train 
before crossing another railroad, the statute 
declaring the carrier, for the violation of the 


73 Kansas City, ete., h. Co. v. Southern Ry. News 
Co., 151 Mo. 873, 52S. W. Rep. 207, 45 L. R. A. 381, 18 
Am. & Eng. R. Cas. (N. 8.) 528. 

74 Higgins v. New Orleans, ete., R. Co., 28 La. Ann. 
133. 

75 Griswold v. New York, ete., R. Co., 53 Conn. 371, 
4 Atl. Rep. 263, 55 Am. Rep. 115, 26 Am. & Eng. R. 
Cas, 280. 

76 Higgins v. New Orleans, ete., R. Co., supra. 

77 67 Minn. 18, 69 N. W. Rep. 6382,7 Am. & Eng. R. 
Cas. (N. 8.) 778. Buek, J.: ‘*Where human life thus 
may be endangered or destroyed, the state may pass 
laws of a prohibitory character, and make the party 
violating them liable in damages to the party thereby 
injured. And when, by express prohibitory enact- 
ments, the state has thus declared its publie policy, 
and provided a remedy for enforcing it, we do not 
think that it is competent for a railroad company to 
stipulate against this statutory liability. If it were 
otherwise, the state might, in its attempt to impose a 
wise public policy, be completely thwarted, and the 
law thus nullified.” 





statutory duty, liable for all ‘‘damages done 
to ‘property or persons’’ in consequence of 
such violation. A contract of idemnity, how- 
ever, between the employer of the agent and 
the railway is, incase of loss resulting to the 
railway from injury to the agent, enforce- 
able against the employer.‘ *® 

Where, in any case, the release executed 
by the passenger is valid, and the injury to 
the passenger results in his death, the effect 
of the release on the rights of those to whom 
an action for the death is given, it seems 
hardly necessary to say, depends upon the 
statute of the particular jurisdiction in which 
the question is presented. Briefly, these 
statutes either (1) provide for a survival of 
the right of action which the deceased, in his 
lifetime, had; or (2) create a new cause of 
action in the beneficiaries thereunder.’* In 
the one case, a release, valid as to the pas- 
senger, is a bar to any action sounding in tort; 
in the other, it does not have the effect to 
defeat the right of recovery of the benefi- 
ciaries.*° 

GLENDA BURKE SLAYMAKER. 


Anderson, Indiana. 
78 Kansas City, ete., R. Co. v. Southern Ry. News 
Co., supra, note 73. 

79 Tiffany, Death by Wrongful Act, Secs. 129 et seq.; 
8 Am. & Eng. Ency. Law (2d Ed.), 858, 859. , 

80 Chicago, ete., R. Co. v. Martin, 59 Kan. 437, 53 
Pac. Rep. 461, 12 Am. & Eng. R. Cas. (N. S.) 4; Clark 
v. Geer, 86 Fed. Rep. 447, 32 C. C. A. 295, 57 U.S. 
App. 473. 


CONSTITUTIONAL LAW—DEFICIENCY JUDG- 
MENT LAW AS VIOLATING THE OBLIGATION 
OF CONTRACTS. 


BURROWS v. VANDERBERGH. 





Supreme Court of Nebraska, May 20, 1903. 

1. The validity of the so-called deficiency judgment 
law of 1897 can be upheld only by construing it, in 
connection with section 2 of chapter 88 of the Com- 
piled Statutes of 1901, in such manner as to bring it 
into harmony with the supreme law of the land, as 
interpreted by the Supreme Court of the United 
States. So construed, it does not impair or affect any 
remedy upon any contract entered into before its en- 
actment. 

2. An act ofa state legislature which is designed, 
and if enforeed would be effectual, to deprive the 
obligees of existing contracts of an important and ef- 
ficient remedy for the enforcement of the same, is 
an act impairing the obligations of such contracts, 
and is in contravention of section 10 of article 1 of the 
Constitution of the United States. 

SULLIVAN, C.J.: This action was brought by 
Lorenzo Burrows, as administrator of the estate 
of William R. Burrows, deceasea, to foreclose a 
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mortgage given by A. H. and Anna Vanderbergh 
upon real estate in Webster county. The mort- 
gage was given in 1892 to secure a note which by 
its terms became due and payable in August, 
1897. The defendants were personally served 
with summons, but made no defense, and judg- 
ment went against them by default. ‘The mort- 
gaged property was afterwards sold under the 
decree, but, the amount realized from the sale 
being insufficient to pay the debt and costs of 
foreclosure, the plaintiff applied to the court, by 
motion, for a deficiency judgment. The applica- 
tion was refused, and the order refusing it is by 
this proceeding brought here for review. 

The precise question raised by the record and 
discussed in the briefs is whether chapter 95, p. 
378, of the Session Laws of 1897, is effective in a 
case of this kind; that is, where the action is 
founded upon a mortgage which was in existence 
with conditions unbroken, at the time the statute 
was adopted. Without accepting the theory ad- 
vanced by counsel for plaintiff, that this law is 
unconstitutional, we have reached the conclusion 
that the motion for a personal judgment against 
the defendants should have been sustained. When 
the mortgage in suit was given, the statutory law 
onthe subject of the foreclosure of mortgages, 
among other things, provided (Code Civ. Proc.) : 

‘Sec. 847. When a petition shall be filed for 
the satisfaction of a mortgage, the court shall not 
only have the power to decree and compel the 
delivery of the possession of the premises to the 
purchaser thereof, but on the coming in of the re- 
port of sale, the court shall have power to 
decree and direct the payment by the mortgagor 
of any balance of the mortgage debt that may re- 
main unsatisfied after a sale of the mortgaged 
premises, in the cases in which such balance is 
recoverable at law; and for that purpose may is- 
sue the secessary execution, asin other cases, 
against other property of the mortgagor. 

‘Sec. 848. After such petition shall be filed, 
while the same is pending, and after a decree 
rendered thereon, no proceedings whatever shall 
be had at law for the recovery of the debt secured 
by the mortgage, or any part thereof, unless au- 
thorized by the court. ‘ 

“Sec. 849. If the mortgage debt be secured by 
the obligation or otherevidence of debt of any 
other person besides the mortgagor, the com- 
plainant may make such person a party to the pe- 
tition, and the court may decree payment 
of the balance of such debt remaining unsatis- 
fied afterasale of the mortgaged premises, as 
well against such other person as the mort- 
gagor, and may enforce such decree as in other 
cases.”” 6 

By the act of 1897 the right of the mortgagee 
to recoyer a deficiency judgment, whether given 
by these sections or existing independently of 
them, would, in the absence of a saving statute, 
be wholly abrogated: Sections 847 and 849 were 
repealed, and section 848 was amended by striking 
out the words “unless authorized by the court.”’ 





This legislation, it must be conceded, does not 
take away or impair the right of a mortgagee to a 
deficiency judgment in any case where his mort- 
gage was, or might have been, in process of fore- 
closure at the time of its enactment. Thompson 
v. West, 59 Neb. 677, 82 N. W. Rep. 13, 49 L. R. 
A. 337; Patrick v. Bank (Neb.), 88 N. W. Rep. 
183; Merrill v. Miller (Neb.), 89N. W Rep. 606; 
Brayton v. Oaks (Neb.), 89 N. W. Rep. 646. 
When the act of 1897 was adopted, there was in 
force, as there still is, an act concerning the en- 
acting and repealing of statutes, the second section 
of which declares: ‘‘Whenever a statute shall be 
repea'ed, such repeal shall in no manner affect 
pending actions founded thereon, nor causes of 
action not in suit that accrued prior to any such 
repeal, except as may be provided in such repeal- 
ing statute.’? Comp. St. 1901, ch. 88. It is to be 
presumed that the legislature had this statute in 
mind when it adopted the act of 1897, and it is to 
be presumed, also, that the enactment of a con- 
stitutional law was intended. Although a mort- 
gagee muy still sue at law in the first instance, it 
cannot, we think, be said that such an action will 
in every case furnish so efficient and satisfactory 
a remedy as to prevent the deprivation of the right 
to a deficiency judgment asit formerly existed 
from being an impairment of contract obliga- 
tions, within the meaning of the federal consti- 
tution. Barnitz v. Beverly, 163 U. 8S. 118, 16 
Sup. Ct. 1042, 41 L. Ed. 93, and cases there cited. 
In this case we must either hold that the legis- 
lature exceeded its authority in adopting the act 
of 1897, or else that the right toa deficiency 
judgment in an action based upon a mortgage 
which was executed before, but matured after, 
that act took effect, issaved and preserved by 
section 2 of chapter 88 aforesaid. ‘The latter view 
seems to us the more just and reasonable. No 
doubt, a precise and accurate conception of a 
cause of action is a right to sue resulting from the 
violation of an obligation or duty, but certainly 
this is not the only sense in which the term is 
used. It has been held with respect to contracts 
that the contract itself, and not merely the breach 
of the obligation which it creates, is the cause of 
action. Wurtele v. Lengham, 1 Quebec, 61; Al- 
derton v. Archer, Q. B. D. 1; Jackson v.. Cox- 
worthy, 12 L. C. R. 416. In Emerson v. Steam- 
boat, 10 Wis. 485, Dixon, C. J., speaking for the 
court, said: ‘*Although a cause of action may 
not, in general, be said to have accrued until the 
time of credit, if any, has expired. yet, in giving 
a construction to the particular words of a stat- 
ute, we are to look to the whole act, and from it 
determine the sense in which they are used, so 
as to give effect to the legislative intent. The 
verb ‘to accrue’ is often and properly used to con- 
vey the same idea as the verb ‘to arise.’ Such is 
evidently the sense in which it is here used. A 
cause of action may be said to arise when the 
contract out of which it grows is entered into or 
made.’’ The Supreme Court of California. dis- 
cussing a question of procedure in a case founded 
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on contract. said: ‘*The action, therefore. springs 
from the obligation, and hence the ‘cause of ac- 
tion’ is simply the obligation.’’ Frost v. Witter, 
132 Cal. 421, 64 Pac. Rep. 705, 84 Am. St. Rep. 53. 

There is, so far as we can discover, no reason at 
all why the legislature, in enacting the general 
saving statute, should make a distinction between 
contracts upon which an action may be main- 
tained at once and those not yet due. Each class 
of contracts seems entitled to exactly the same 
consideration, and, in our opinion, both are 
within the meaning of the clause, ‘‘causes of 
action not in suit.”’ The qualifying clause, ‘that 
accrued prior to any such repeal,’’ has reference 
not to the time when the right to institute an 
action accrued, but to the time when the obliga- 
tion out of which the action arose came into ex- 
istence. This construction of the general saving 
law is consonant with reason, and brings the act 
of 1897 into entire harmony with the provision of 
the federal constitution inhibiting the enactment 
of any law impairing the obligation of contracts. 

It results from what has been said that the de- 
cision of the district court denying the plaintiff's 
motion for a deficiency judgment should be re- 
versed, and the cause remanded for further pro- 
ceedings. Reversed and remanded. 


Nore.—IJmpairment of the Obligation of Contracts 
by Statutes Affecting the Existing Remedies for the 
Enforcement of a Mortgage.—So vast has become the 
mass of decisions that it is no longer possible to dis- 
cuss general questions of lawin any reasonably nar- 
row compass, and, at the same time, discuss properly 
all the authorities. In the future, therefore, the pol- 
icy of the CENTRAL LAW JOURNAL will be to contine 
the subjects of our annotations within still narrower 
limits than formerly, so as to completely exhaust the 
authorities, and make the annotation practically a 
brief on the exact point treated. For instance, many 
articles and annotations will be found in other publi- 
cations treating of the impairment of the obligation 
of contracts by statute affecting the remedy, 
without discussing fully all the cases applying to 
any one remedy. Such articles and annotations 
are practically useless to a lawyer since, within 


their uncertain limits, they can discuss only the 
general rules relating to this topic, without tak- 
ing note fully of the distinctions made by the 


courts between remedies applicable to different causes 
of action. Thus, the general rule is, in all this class of 
cases, that the legislature has the power to change 
the remedy for the enforcement of contracts, if the 
obligation be not thereby impaired. ‘Tennessee v, 
Sneed, 96 U.S. 69. [It is quite obvious that in attempt- 
ing to find out whether the obligation of any particu. 
lar contract will be impaired by a change in the remedy 
orits breach, the remedies taken away or added or 
excbanged for others, and decide whether, as regards 
that particular kind of contract, there yet remains a 
remedy which is complete, and which secures all the 
substantial rights of the parties. We have at this 
time to do with the contract of mortgage. 

Taking Away the Right to a Personal Decree for 
Deficiency.—In the case of Newark Savings Institution 
v. Forman, 33 N. J. Eq. 4386, we have a case in all re- 
spects similar to the principal case, in which the result 
arrived at, however, was quite different. In that case 





it was held that a statute of New Jersey, providing 
that in foreclosure proceedings thereafter commenced, 
no personal decree for deficiency shall be taken, ap- 
plied to mortgages given before the date of its pas- 
sage, and was not, so far as cases in which there is a 
remedy at law are concerned, unconstitutional as de- 
priving a party of any remedy for enforcing a con- 
tract which existed when the contract was made, 
because a more efficacious remedy of the same sort at 
law remained. The court said: ‘The taking away 
of the remedy in equity in cases where a complete 
remedy at law of the like sort exists, obviously only 
deprives the party of one of two remedies of a like 
character. It does not deprive him of any remedy 
more effective than the legal one, for the proceeding 
to collect money after the decree for deficiency is the 
same as the remedy on ajudgment at law. It does 
not deprive him of aremedy more speedy than the 
legal one, for the decree for deficiency is merely a 
contingent one until after the sale of the mortgaged 
premises shall have taken place, and, until then, con- 
stitutes no lien on the defendant’s land. The taking 
away, ofthe remedy in equity does not deprive the 
party of any resort to person or property for the 
collection of his debt. The act under consideration- 
leaves the complainant a substantial remedy, accord- 
ing to the course of justice as it existed when the 
contract was made, a remedy which is not only of 
the same sort, but is even more efficacious than that 
which it takes away.” 

Extending the Period of Redemption. — The case 
relied upon by the court in the principal case 
is that of Barnitz v. Beyerly, 163 U. S. 118, the 
latest expression of the United States Supreme Court 
on this particular question. In this case it was held 
that a state statute which authorizes the redemption 
of property sold upon foreclosure of a mortgage, 
where noright of redemption previously existed, or 
which extends the period of redemption beyond the 
time formerly allowed, cannot constitutionally apply 
to asale under a mortgage executed before its pas- 
sage. We believe this decision is not open to argu- 
ment, but we do not see that it has any particular 
application to the facts in the principal case. The 
extension of the period of redemption in a mortgage 
delays for some time the enforcement of the mort- 
gagee’s remedy. The taking away of the right to a per- 
sonal decree for deficiency in foreclosure proceedings 
neither delays the remedy nor in any way affects the 
obligation of his contract. His remedy at law is 
equally as prompt and effective. That the extension of 
the period of redemption impairs the obligation of 
contract when applied to contracts in existence at 
the time the law goes into effect has been decided by 
the United States Supreme Court three times before 
the case of Barnitz v. Beverly. In the case of Bron- 
son v. Kinzie, 1 How. (U. S.) 311, the statute provided 
for a period of redemption of twelve months after 
sale under a decree of foreclosure. It was contended 
in this case that the statute referred to was a mere 
regulation of the remedy. Chief Justice Taney, after 
admitting the right of astate to change the form of 
the remedy provided the obligation of the contract is 
not impaired, shows definitely how a mortgage con- 
tract is impaired by a provision for a period of re- 
demption where none existed when the contract was 
made: “It was the plaintiff’s absolute and undoubted 
right, under an ordinary mortgage deed, if the money 
was not paid at the appointed day,to go into the court of 
ehancery andobtain its order for the sale of the whole 
mortgaged property (if the whole is necessary) free 
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and discharged from the equitable interest of the 
mortgagor. This is his right by the law of the con- 
tract, and itis the duty of the court to maintain and 
enforce it, without any unreasonable delay.” The next 
ease was Howard v. Bugbee, 24 How. (U.S.) 461, 
which construed a statute giving a right of redemp- 
tion within two years after a decree of foreclosure, to 
bona fide creditors of the mortgagor. The court held 
this statute unconstitutional on the authority of 
Bronson v. Kinzie, supra. So also to same effect: 
Brine v. Insurance Company, 96 U. 8.627. A state 
decision which is interesting in its relation to this 
question is that of Phinney v. Phinney, 81 Me. 450, 17 
Atl. Rep. 405, 10 Am. St. Rep. 266, 4 L. R. A. 348. In 
this case it was held that a statute abrogating a right 
which a mortgagee has at the time the mortgage is 
taken of a fixed and definite period for the foreclos- 
ure of the mortgagor’s equity by providing that in 
case of an attachment of the mortgagor’s interest by 
a creditor who files a bill in equity the rightof re- 
demption shall not expire pending such proceedings 
by any attempted foreclosure of the mortgage, is un- 
constitutional, as impairing the obligation of a con- 
tract. This was, in effect,a statute extending the 
time of redemption in favor of an attachment cred- 
itor, and under the decisions was clearly unconstitu- 
tional. Other state decisions holding unconstitutional 
an extension ofthe time for the redemption of a pre-ex- 
isting mortgage are as follows: Hollister v. Donahoe 
(S. Dak. 1899),78 N. W. Rep. 959; Cargel v. Power, 1 
Mich. 369; Malony v. Fortune, 14 Iowa, 417. But 
see State Bank v. Matthews (Mich. 1900),81 N. W. 
Rep. 918, which practically holds a six-month’s ex- 
tension of redemption constitutional. 

Reducing the Rate of Interest on Bids at Decretal 
Sales.—Another phase of our subject is to be observed 
in the case of Connecticut Mutual Life Insurance Co. 
vy. Cushman, 108 U. 8.51. In this case it was held that 
a statute entitling the purchaser on foreclosure sale, 
in case of redemption by the mortgagor, to receive in- 
terest upon his bid at the rate of eight per cent. per 
annum (the previous law prescribing ten per cent.), 
is applicable to all decretal sales of mortgaged prop- 
erty thereafter made, although the mortgage was 
given before the passage of the statute. The court 
argued that such reduction in the rate of interest did 
not impair the obligation of the contract between 
mortgagor and mortgagee, because the amendatory 
statute did not diminish the duty of the mortgagor to 
pay what he agreed to pay, or shorten the period 
of payment, or affect any remedy which the mortgagee 
had, by existing law, for the enforcement of his con- 
tract, In this case the mortgagor was the purchaser 
of the property on foreclosure. The court said: ““The 
mortgagor might perhaps, have claimed that his 
statutory right to redeem could not be burdened by 
an increased rate of interest beyond that prescribed 
by statute at the time he executed the mortgage. But, 
as to the mortgagee, the obligation of the contract 
was fully met when he received what the mortgage 
and statute in force when the mortgage was executed, 
entitled him to demand. The rights of the purchaser 
at the decretal sale, if one was had, were not of the 
essence of the mortgage contract, but depended 
wholly upon the law in force when the sale occurred. 
The company ceased to be amortgagee when its debt 
was merged in the decree, or at least when the sale 
occurred. Thenceforward its interest in the property 
was a3 purchaser, not as mortgagee. And to require 
it, as purchaser, to conform to the terms for the re- 
demption of preperty as prescribed by the statute at 











the time of purchase, does not, in any legal sense, 
impair the obligation of its contract as mortgagee.” 

Changing the. Law as to Notice, Advertising and 
Other Rules of Practice. — As a general rule changes 
in the law having to do with purely matters 
of practice, such as the time for filing an- 
swers, the notice and advertisement of sale, are, 
of course, not within the rules just announced. 
Thus, a statute reducing from 24 to 12 weeks the 
duration of advertising required to foreclose a mort- 
gage, and applying to all mortgages, whether ex- 
ecuted before or after its passage, is not unconstitu- 
tional. James v. Andrews (N. Y. 1853), Seld. note 9, 
1 Liv. Law Mag. 147. To same effect, Webb v. Moore, 
25 Ind. 44,which held constitutional a statute reducing 
the time of notice of sales from 60 to 21 days. See, also, 
Sims v. Steadman, 62S. Car. 300, 408. E. Rep. 677. 
In the case of Von Baumbach vy. Bade, 9 Wis. 559, it 
was held that a statute permitting defendants in ac- 
tions to foreclose mortgages to have six months to 
tile answers, and requiring six months’ notice of sale 
was not unconstitutional. Under the statute in force 
when the mortgage was executed, the defendant had 
but twenty days in either case. To same effect, Hol- 
loway v. Sherman, 12 Lowa, 282, which gave nine 
months to file answer; and Bank v. Mathews (Mich. 
1900), 81 N. W. Rep. 918, which gave six months to 
redeem. Evidently there is always some way to 
avoid a constitutional provision. Giving such unrea- 
sonable allowances of time, however, 1n which to file 
answers and give notices of sale, is in effect but a cloak 
for the extension of the period of redemption, and, 
such being its effect, is clearly an impairment of the 
obligation of the mortgagee’s contract. We believe 
it would be so held by the Supreme Court under the 
decisions we have already mentioned. Ina recent 
case ithas been held that astatute prescribing the 
time and place of sale, and requiring notice to be 
given “as now required in judicial sales,’ and re- 
quiring the sales to be made at public vendue or 
specified dates, is unconstitutional. International 
Building & Loan Assn. vy. Hardy, 86 Tex. 610, 268. 
W. Rep. 497, 40 Am. St. Rep. 870, 24 L. R. A. 284. To 
same effect, Thompson v. Cobb (Tex. 1902), 658. W. 
Rep. 1090. 

Miscellaneous Cases.— Other phases of the ques- 
tion before us are not uncommon. ‘Thus, a stat- 
ute giving the purchaser under a power, of sale 
in a mortgage the right to maintain an action 
of forcible entry and detainer in case of a re- 
fusal to surrender possession is not unconstitu- 
tional as impairing the obligation of a contract. 
Chapin v. Billings,91 111.589. On the other hand astatute 
inhibiting actions of ejectment by mortgagees before 
foreclosure of the mortgage and the expiration of the 
time of redemption, is unconstitutional and void as 
to mortgages existing at the time of its passage. 
Munday v. Monroe, 1 Mich. 68; Blackwood v. Van 
Vleet, 11 Mich. 252. Of course the right to foreclose, 
pursuant to the statute in force atthe time of the 
execution of a mortgage, under the power of sale 
contained in it, cannot be taken away by subsequent 
legislation. O’Brien v. Kreuz, 36 Minn. 136, 830 N. W. 
Rep. 458. Inthe case of Coddington v. Bispham, 36 
N.J. Eq. 574, it was held that a statute providing that 
a sale on foreclosure shall be opened, and the prop- 
erty subject to redemption on payment of the amount 
of the decree, if a judgment shall, after foreclosure, 
be recovered on the bond for the balance of the debt, 
is unconstitutional, in that it subjects a mortgage to 
new conditions of redemption which did not exist 
when it was exeeuted. 2 
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JETSAM AND FLOTSAM. 





LIABILITY OF A BRIDEGROOM FOR INJURIES CAUSED TO A 
RAILROAD BY A CELEBRATION IN HIS BEHALF. 

If the claim for damages set up by the Pullman 
Company against F. P. Woolston, a prominent Chris- 
tian Endeavorer who recently became a benedict and 
started on his bridal trip in a sleeper from Denver, is 
sustained by the courts, a new item will have to be 
added to the expense account of the bridegroom. 
According to the newspaper reports the friends of 
the newly married couple nailed men’s and women’s 
shoes and old horseshoes and banners and things to 
the windows of the Pullman sleeper. inside and out. 
Nails were driven into the car with as much abandon 
as if it had been a picket fence. It made no differ- 
ence where the nails were driven so long as they were 
in the car and held some legend or old shoe, human 
or horse. For the injuries thus sustained by the car 
the Pullman Company demands #200 damages from 
the bridegroom, the recipient of these delicate atten- 
tions. It would appear more equitable to the fair- 
minded that the bridegroom should recover from the 
company for the mental anguish suffered in conse- 
quence of its failure to protect him from his friends 
than that the wretched victim should be mulcted in 
damages.—Law Notes. 





BOOK REVIEWS. 





BOYCE ON REFEREES AND ARBITRATORS. 
The profession will obtain much enlightenment on 
questions of reference and arbitration by a new work 
on that subject, by L. L. Boyce of the Albany bar, 
notwithstanding the fact that the work is especially 
prepared in reference to the law and practice as to 
references and the powers and duties of referees un- 
der the Code of Civil Procedure and statutes of the 
state of New York. The greatest commercial state 
» in the union naturally has more experience in ques- 
tions of this character than other states not so largely 
commercialized, and the experience also of its courts 
and legislature in dealing with subjects of this char- 
acter are worthy of the closest consideration. Pub- 
lished by Matthew Bender, Albany, N. Y. 


HUMOR OF THE LAW. 





Judge (to witness) — You say you have known the 
prisoner all your life? 

Witness—Yes, your honor. 

Judge — Now,in your opinion, do you think he 
could be guilty of stealing this money? 

Witness—How much was it? 

The morning paper has a full account of your di- 
vorce trial, with fac-similes of your letters. 

On what page? 

On the seventh page, next to the markets. 

Whata contomptibic outrage! 
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1, ACCIDENT INSURANCE — Death from Poisoning. — An 
accident policy exempting insurer from liability for 
death by voluntarily or involuntarily taking poison held 
to include death resulting from an accidental taking of 
a poisonous medicine. — Kennedy v. .tna Life Ins. Co., 
Tex., 72S. W. Rep. 602. 

2, ACCIDENT INSURANCE — Liability. — A stipulation in 
an accident policy held not to relieve the insurer from 
liability for injuries sustained by the insured while ona 
hunting expedition. — Wilkinson v. Travelers’ Ins. Co., 
Tex., 728. W. Rep. 1016. 

8. ACCIDENT INSURANCE—Subrogation.—-That insured 
injured through the negligence of his employer, settled 
with the latter and released it from liability, held nota 
defense to an action for accident insurance.—tna Life 
Ins. Co. v. J. B. Parker & Co., Tex., 72 8. W. Rep. 621. 

4. ACTION — Levy by Sheriff.—Where a sheriff, sued by 
a claimant of goods levied on, contended that a bill of 
sale under which plaintiff claimed was a mortgage, he 
was entitled to have that question determined by a suit 
in equity, and the action at law stayed during such de- 
termination.—Sell v. Sparks, U. 8. C. C., D. N. J., 120 Fed. 
Rep. 1013. 

5. ADVERSE POSSESSION—Title to Part.— Possession of 
part of a tract of land divided by imaginary lines, with 
title to part and usufruct of the rest, carries with it pos- 
session of the whole. — George v. Cole, La., 33 So. Rep. 
784. 

6. ANIMALS — Vicious Dog. — Under Gen. Laws 1896, ch. 
111, § 3, held that it is no defense, where a dog bitesa 
traveler on the highway, that the person was commit- 
ting a trespass by climbing onto the cart of the dog’s 
owner.—Peck v. Williams, R. I., 54 Atl. Rep. 381. 

7. APPEAL AND ERROR — Final Judgment. — An order 
refusing to strike a claim of exemptions in a garnish- 
ment proceeding is not a final judgment, from which an 
appeal will lie. - Chamberlain v. Mobile Fish & Oyster 
Co., Ala., 33 So. Rep. 822. 

8. APPEAL AND ERROR — Insnufliciency of Record.—The 
circuit court of appeals will not dismiss an appeal, on 
motion, on the ground that the record filed is insaffi- 
cient; that being a matter to be determined at the hear- 
ing on the merits, or to be corrected by certiorari fora 
diminution of the record.—Merriman v. Chicago, D. & V. 
R. Co., U. 8. C. C. of App., Seventh Circuit, 120 Fed. Rep. 
240. 

9. ASSIGNMENTS —- Wagering Contract.—A depositor of 
money in pursuance of a wagering contract may assign 
his claim, so that his assignee may sue for it under Prac. 
Act, Gen. St. p. 2591, § 340. — Van Pelt v. Schauble, N. J., 
54 Atl. Rep. 437. 

10. BANKRUPTCY — Composition of Bankrupt.—Bankr. 
Act 1898, § 2, subd. 9, 30 St. 546, U.S. Comp. St. 1901, p. 
3421, held not to give court power to confirm irregular 
composition of bankrupt; such power being limited by 
section 12, 30 St. 549, U.S. Comp. St. 1901, p. 3427. — In re 
Frear, U. 8S. D. C., N. D. N. Y., 120 Fed. Rep. 975. 


11. CARRIERS — Shipping Cattle. —A railroad company 
held net liable to a shipper of cattle for damages from 
insufficient bedding. — Texas Cent. R. Co. v. O’Laughlin, 
Tex., 72S. W. Rep. 610. 

12. CHATTEL MORTGAGES — Purchase Money. — Under 
Code, § 2703, lien of mortgagee on crop held subordinate 
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to lien of vendor, becoming a landlord under previous 
contract of sale, on default in purchase-money pay- 
ments.—British & A. Mortg. Co. v. Cody, Ala., 83 So. Rep. 
832. 

13, CORPORATIONS — Dividend from Capital. — Stock- 
holders held not disqualified to sue to compel the direc- 
tors, who had made a dividend from capital, to refund, 
though they or the persons from whom they bought 
their stock participated in the dividends — Appleton v. 
American Malting Co., N. J., 54 Atl. Rep. 454. 

14. CORPORATIONS — Estoppel. — Stockholders of an 
insolvent company cannot plead that it never became 
a corporation de jure as a defense to an application by 
the receiver for an order authorizing an assessment.— 
Cumberland Lumber Oo. v. Clinton Hill Lumber & Mfg. 
Co., N. J., 54 Atl. Rep. 450. 

15. OORPORATIONS—Sufliciency of Service.—Under the 
statutes of Virginia, jurisdiction to render judgment 
against a foreign corporation cannot be acquired by an 
acceptance of service by an employee not authorized by 
the company to represent it. — New River Mineral Co. v. 
Seeley, U.S.C. C. of App., Fourth Circuit, 120 Fed. Rep. 
193. 

16. CORPORATIONS — Venue. — Suit against a corpora- 
tion can be tried only in the county where its corporate 
property is situated and where it transacts a substantial 
part of its business. — Park Bros. & Co. v. il City Boiler 
Works, Pa., 54 Atl. Rep. 334, 

17. CouRTS — Jurisdiction. — In an action by two non- 
resident trustees against a corporation, the fact that 
a trustee who refused to join as party plaintiff wasa 
resident held not to deprive the court of jurisdiction on 
the ground of diverse citizenship. — Einstein v. Georgia, 
Southern & F. Ry. Co., U. S. C. C., 8. D. Ga., 120 Fed. Rep. 
1008 . 

18. COVENANTS — Against Incumbrances. — Covenant, 
in deed to property in the city of New York, against 
incumbrances, held not broken by an assessment for 
local improvement, which had not been confirmed.— 
Real Estate Corp. of New York City v. Harper, N. Y., 
66 N. E. Rep. 660. 


19. CRIMINAL EVIDENCE — Detention of Witness. — 
Tender of a witness, with privilege of private examina- 
tion, held to be a sufficient answer to a motion for con- 
tinuance of a murder prosecution, based on the deten- 
tion of the witness in jail.—Moore v. State, Tex., 728. W. 
Rep. 595. 

20, CRIMINAL Law — Pleading. — The practice or suv- 
mitting a plea in abatement and a plea in bar together 
in a criminal case is irregular. — Davis v. State, Ala., 33 
So. Rep. 818. 

21. DAMAGES — Contract for Work. — Where one party 
to a contract for work, by wrongfully terminating the 
same, has rendered it impossible for the other party to 
prove his exact damages, he may approximate the same 
by the best evidence obtainable. — Lincoln v. Orthwein, 
U. 8. C. C. of App., Fifth Circuit, 120 Fed. Rep. 880. 


22. DAMAGES — Excessiveness. — $5,000 damages for 
death of a boy 16 years old held not excessive. — Nelson 
v. Branford Lighting & Water Uo., Conn., 54 Atl. Rep. 
303. 

23. DAMAGES — Liquidated. — Where the owner of a 
newspaper, on sale of it, agreed not to start another 
within the city for the term of 25 years, “‘under a penalty 
of $1,200,” the $1,200 was liquidated damages.—Robinson 
v. Centenary Fund & Preachers’ Aid Soc. of New Jersey 
Annual Conference of M. E. Church, N. J., 54 Atl. Rep. 
416. 

24. DAMAGES — Personal Injuries. —In an action for 
personal injuries, an instruction that, if the injuries 
were permanent, the jury should estimate the value of 
such services as plaintiff would reasonably perform 
during the expectancy of her life, was misleading.— 
International & G. N. R. Co. v. Clark, Tex., 72S. W. Rep. 
584. 

25. DAMAGES — Personal Injuries. —In an action for 
personal injuries to wife, damages because of humilia- 








tion, in that she was unable to perform services form- 
erly rendered to her husband, held not a proper basis 
for damages. — Linn v. Duquesne Borough, Pa., 54 Atl. 
Rep. 341. 

26. DEATH — Contributory Negligence. — In an action 
against a railroad company for death ata crossing, a 
plea averring contributory negligence is no defense to 
a charge of wantonness on the part of defendants’ serv- 
ants. — Gaynor v. Louisville & N. R. Co., Ala., 33 So. Rep. 
808. 


27. DEATH — Damages. —In an action for wrongful 
death of a servant, it was not error to instruct that the 
marriage of the widow ofthe decedent should not be 
considered by the jury in assessing damages. — Consoli- 
dated Stone Co. v. Morgan, Ind., 66 N. E. Rep. 696. 


28. DEEDS — Tax Sales. — A grantor who has conveyed 
the same land to two persons held to become again 
seised by reconveyances from both, though another 
hols a void tax deed to the property. — Wilson vy. 
Fisher, Mo., 72 8. W. Rep. 645. 


29. DEPOSITIONS—Party to Suit.—Depositions taken by 
a person before he has properly become a party to the 
suit are rightly suppressed, especially where there are 
non-resident defendants who have only been served by 
publication, and have not appeared.—Riviere v. Wilkens, 
Tex., 72 8S. W. Rep. 608 


30. DESCENT AND DISTRIBUTION — Suit Against Heir.— 
In a suit against an heir for the debt of his ancestor, 
where he bas aliened the lands, the recovery will be for 
the value of the lands as at the time of the descent cast 
—Haines v. Haines, N. J., 54 Atl. Rep. 401. 


31. DIVORCE — Residence in State. — Where the evi- 
dence in an action for divorce shows that residence was 
required with an intent to remain in the state, that com- 
plainant’s object in coming into the state was to obtain 
a divorce is nota bar to her right to obtain such divorce. 
—Wallace v. Wallace, N. J., 54 Atl. Rep. 433. 


32. DOWER — Vaiue. — A widow held entitled to dower 
in the full value of the real estate, though the mortgages 
thereon are paid by sale of the real estate. — Mowry v. 
Mowry, R. I., 54 Atl. Rep. 383. 

33. DRAINS—Implied Obligation in Contract.—In a con 
tract between a drainage district and one who agrees to 
construct certain ditches for the district, it is an implied 
condition that the district will provide the necessary 
right of way, without which the contractor could not 
perform the contract on his part. — Rood v. Claypool 
Drainage & Levee Dist., U. 8. ©.C. of App., Seventh 
Circuit, 120 Fed. Rep. 207. 

34, EASEMENTS—Way of Necessity.—A party seeking a 
way of.necessity must show that the owner of the serv- 
ient estate has either selected an unreasonable route, 
or neglected to select one, on request. — Thomas v. Mc- 
Coy, Ind., 66 N. E. Rep. 700. 

35. ELECTRICITY — Uninsulated Wires.—A private cor- 
poration, which maintains for its own use uninsulated 
electric wires over a public bridge, cannot object that a 
person, injured from contact with such wires, was not 
rightfully on the bridge.—Nelson v. Branford Lighting & 
Water Co., Conn., 54 Atl. Rep. 303. 


36. EMINENT DOMAIN —Construction of Charter.—Where 
the express powers conferred upon a telegraph com- 
pany by its charter, granted by a legislative act, are suf- 
ficent to effect the charter object, no power can be im- 
plied therefrom to condemn for the use of the company 
property already actually held and used for another 
public use.—Western Union Tel. Co. v. Pennsylvania R. 
Co., U. 8. C. C., W. D. Pa., 120 Fed. Rep. 362. 


37. EMINENT DOMAIN—Damages.— When acity erects 
structures on a private road, to the damage of the own- 
ers, held, that the city should pay such damages or be 
compelled to restore the road to its former condition. — 
Culver v. City of Yonkers, 80 N. Y. Supp. 1034. 

35. EMINENT DOMAIN — Right to Condemn Land. —A 
city, under its power to create a park, may condemn 
land,though intended to be used in part fora library 
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and art building. — Laird v. City of Pittsburg, Pa., 54 Atl. 
Rep 324. 

89 Equity — Publile Officers. — Equity will not deter- 
mine questions concerning the appointment of public 
officers or their title to office.—Landers v. Walls, Ind., 66 
N. E. Rep. 679. 

40 EVIDENCE—Privilege of Counsel.—It is not breach 
of privilege of counsel to compel him to produce papers 
of client in his possession.— Jones v. Reilly, N. Y.,66 N. 
K. Rep. 649. ‘ 

41. EVIDENCE — Secondary Evidence. — That the best 
evidence of an agreement was in another state held not 
a sufficient excuse for plaintiffs failure to produce the 
same, so as to entitle him togive secondary evidence, 
thereof. — Central Electric Co. v Sprague Electric Co. 
U.S. C. C.of App., Seventh Circuit, 120 Fed. Rep. 925. 

42. EVIDENCE —Stockholders’ Meeting.— The proceed- 
ings ofa meeting of the stockholders of a corporation 
are facts which may be proved by the oral testimony of 
any witness who was present, and especially is such 
evidence admissible where it is shown that the record 
book containing the minutes of the meeting had been 
lost. — Blanton v. Kentucky Distilleres & Warehouse 
Co., U. 8. C. C., E. D. Ky., 120 Fed. Rep. 318. 

43. EXECUTORS AND ADMINISTRATORS— Right to Bor- 
row Money. — An executor has no power to bind the es- 
tate by borrowing money for its use, unless he be author- 
ized to do so by the will or an order of the court. — Rice 
v. Strange, Ky., 72S. W. Rep. 756. 

44, FALSE IMPRISONMENT—Warrant of Arrest.—Prose-. 
cutor’s preparation to carry on a prosecution atthe 
trial, he not knowing the warrant of arrest was not 
signed by the magistrate, is not a ratification of the un- 
lawful arrest.—Oates v. Bullock, Ala., 33 So. Rep. 835. 

45. FEDERAL CouRTs — Jurisdiction — A suit of which 
a cireuit court is given jurisdiction by the judiciary act 
of 1887-88 (U. 8S. Comp. St. 1901, p. 507), on the ground 
that the United States is plaintiff,can only be main- 
tained in the district of which defendant is an inhabit- 
ant.—United States v. O’Brien, U. 8. C. C., D. Mass., 120 
30 Fed. Rep. 446. 

46. FIRE INSURANCK— Avoidance of Policy.— The con- 
dition for the avoidance of a policy, if “with the knowl- 
edge of the insured foreclosure proceedings shall be 
commenced or notice be given of sale” under any mort- 
gage, covered all proceedings of which he acquired 
knowledge at any time before the loss. — Delaware Ins. 
Co. v. Greer, U. 8. C. C. of App., Kighth Circuit, 120 Fed. 
Rep. 916. 

47. FRAUDULENT CONVEYANCES — Joint Note.— In an 
action on joint notes, where plaintiff seeks to set aside a 
conveyance by one of the makers as fraudulent, he must 
show that the other co-obligors are insolvent. — Geiser 
Mfg. Co. v. Lee, Ind., 66 N. E. Rep. 701. 

48. GARNISHMENT — Trust Fund. — Proceeds of life in- 
terest and remainder held not subject to garnishment. 
—Bank of Odessa v. Barnett, Mo., 72 8. W. Rep. 727. 

49. HUSBAND AND WIFE— Wife’s Purchase of Real Es- 
tate — Under Ky 8St. § 2128,a married woman in busi- 
ness for herself can buy real estate without her hus- 
band’s approval.—King v. Ballou, Ky., 72S. W. Rep. 771. 

50. INDICTMENT AND INFORMATION-— Forgery.— Under 
the statute, an indictment for forgery in which the 
copy of the instrument forged bears date of more than 
ten years back is bad.—Hickman vy. State, Tex., 72 8. W. 
Rep. 587. 

51. INJUNCTION—Telegraph Company.— Where a tele- 
graph company had accepted the act of 1866 ‘14 Stat. 221) 
entitling it to construct its line on post roads, it was en 
titled to an injunction restraining a railroad company 
from destroying a line previously constructed along its 
right of way, pending its determination of such con- 
demnation proceedings — Western Union Tel. Co. v. 
Pennsylvania R. Co.,U. S.C. C., D.N. J., 120 Fed. Rep. 
951. 

52. INTOXICATING LIQUORS— Sale to Minors. — It is no 
defense, on prosecution for selling liquor toa minor, 





that the seller believed the boy to be over age.—People 
v. Werner, N. Y., 66 N. E. Rep. 667. 

53. JOINT-STOCK COMPANIES — Real Estate.—Interest 
of member in joint stock association dealing in real es- 
tate held personalty, which could not be sold undera 
real estate execution. — Jn re Pittsburg Wagon Works’ 
Estate, Pa., 54 Atl. Rep. 416. 


54. JUDGES—Related to Litigant.— Under Rev. St. §§ 
601,914 (U.S. Comp. St. 1901, pp. 484, 684), and Code Ga. § 
4045, a federal judge in Georgia should not, even by con- 
sent, sitin a cause in which he is related to one of the 
parties within the fourth degree of consanguinity.—Jn re 
Eatonton Electric Co., U. 8. D.C., 8. D. Ga., 120 Fed. Rep. 
1010 

55. JUDGMENT—False Return of Service.—The act of a 
plaintiff in procuring a false return of service of sum- 
mons on defendant is a fraud, justifying the setting 
aside ofa judgment by default. — Frunkel v. Garrard, 
Ind., 66 N. E. Rep. 687. 

56. JUDGMENT—Reversal. — Where a judgment is re- 
versed without new venire,it is not a bar to a second 
action forthe same cause of action. — Spees v. Boggs, 
Pa., 54 Atl. Rep. 346. 


57. JUDGMENT —Splitting Entire Demand. — Where 
plaintiff made a mistake in splitting an entire demand, 
and obtained judgment on a part thereof, the judgment 
will be vacated, and he be allowed to consolidate his ac 
tion with one subsequently brought for the ‘other por- 
tion thereof. — Rockefeller v. St. Regis Paper Co., 80 N. 
Y. Supp. 975. 

58. LANDLORD AND TENANT—Disputing Title.—Though 
a tenant was in possession of premises before the lease 
was executed, the title of his landlord cannot be disputed 
by his heirs at law,unless the tenant was induced by 
fraud or misrepresentations to take the lease.—Jounes v. 
Reilly, N. Y.,66.N. E. Rep. 649. 


59. LANDLORD AND TENANT — Kjectment. — Breach of 
covenant by the tenant gives the landlordno right of 
re-entry, unless there is a stipulation in the lease that 
such breach shall work a forfeiture. — Ocean Grove 
Camp Meeting Assn. of M. E. Church v. Sanders, N. J., 
54 Atl. Rep. 448. 


60. LANDLORD AND TENANT—Notice to Quit. — The ac- 
ceptance by the treasurer of a railroad company of rent 
from atelegraph company after notice had been given 
terminating its lease held, under the facts shown, not a 
waiver of such notice by the railroad company which 
entitled the telegraph company to an injunction to pre- 
vent are-entry. — Western Union Tel. Co. v. Pennsyl- 
vania R Co.,U. S.C. C., W. D. Pa., 120 Fed. Rep. 362. 


61. LANDLORD AND TENANT— Stipulation in Lease.— 
Under alease with the stipulation that, if no well was 
sunk within two years, it should be void, unless the 
lessee should yearly pay $40, sach payment may be made 
at any time during the year. — Blodgett v. Lanyon Zinc 
Co., U. 8.C.C of App., Eighth Circuit, 120 Fed. Rep. 893. 


62. LANDLORD AND TENANT— ‘surrender of Premises.— 
Wherea landlord, after abandonment of the premises 
by the tenant, rentson his own account, it is an accept- 
ance of the surrender. — Hayes v. Goldman, Ark., 728. 
W. Rep. 563. 

63. LIMITATION OF ACTIONS— Debt Paid by One Heir.— 
Payment by one heir on the debt of his ancestor does 
not take the debt out of the statute of limitations as to 
the other heirs.—Haines v. Haines, N. J., 54 Atl. Rep. 401. 

64. LIMITATION OF ACTIONS — Illinois Statute.— An ac- 
tion on a cause of action arising in a state where it has 
not become barred because defendant was a non-resi- 
dent, although sufficienttime has elapsed, is not barred 
under the statute of Illinois, providing that, where 
barred by the law of the state where it arose, it shall be 
barred in Illinois.—Martin v. Wilson, U. 8. C. C. of App., 
Seventh Circuit, 120 Fed. Rep. 202. 

65. MASTER AND SERVANT — Defective Appliances. — 
Where plaintiff was injured by defects in a chain given 
him to use, held, that employees whose duty it was to 
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inspect and repair the chain were not his fellow em- 
ployees. — Hopwood v. Benjamin Atha & Illingsworth 
Co., N. J., 54 Atl. Rep. 435. . 

66. MASTER AND SERVANT — Defective Machinery. — 
Where, in an action for the wrongful death of a servant 
itis shown that the master “constructed” the defective 
machinery, no further proof of knowledge of its defects 
is required.— Consolidated Stone Co. v. Morgan, Ind., 66 
N. E. Rep. 696. 

67. MASTER AND SERVANT—Orders of Master.—An em- 
ployee can recover for injuries received from dangerous 
employment to which he had called the master’s atten- 
tion.—Williams v. Clark, Pa., 54 Atl. Rep. 315. 


68. MASTER AND SERVANT—Safe Place to Work.— Fel- 
low servant doctrine held inapplicable to one charged 
with duty of furnishing safe place to work.—Merchants’ 
& Planters’ Oil Co. v. Burns, Tex., 72 8. W. Rep. 626. 


69. MORTGAGES— Future Advances. — Mortgagees un- 
der mortgage securing future advances held entitled to 
tile a bill to redeem or for foreclosure thereof.—Baker 
v. Bailey, Pa., 54 Atl. Rep. 326. 

70. MORTGAGES — Moatgagee’s Insolvency. — Where 
mortgage matured by reason of the mortgagee’s insolv- ‘ 
ency, the mortgagor held not liable for an attorney fee, 
provided for on foreclosure on the mortgagor’s default. 
—Union Trust Co. vy. Shilling, Ind., 66 N. E. Rep. 699. 

71. MUNICIPAL CORPORATIONS— Appointment of Tem- 
porary Detective. — Where appointment of detective 
sergeant is not stated to be temporary, his designation 
as such continues indefinitely, unless removed in aman- 
ner provided by law. — Sugden v. Partridge, N. Y., 66 .N. 
E. Rep. 655. 

72. MUNICIPAL CORPORATIONS — Injury on Icy Side- 
walk.—In an action for injuries by ice ona city street, 
acomplaint based on the city’s negligence eould not be 
changed at the trial to.an action for nuisance in main- 
taining a defective leader attached to an adjoining 
building. — Wittman v. City of New York, 80 N. Y. Supp 
1022. : ; 

73. NAMES—Identity of Persons.— The court cannot, 
without proof, say that one who signs a bill as solicitor 
is the person of the same name mentioned in the con- 
tract on which thebill is founded.— Farmers v. Sellers, 
Ala., 33 So. Rep. 829. 

74. NEGLIGENCE—Licensee.—A pedestrian, walking on 
arailroad right of way beyond a pleasure ground, and 
killed by the falling of a pile of ties on which he went, 
held a mere licensee, as to whom defendant was not lia- 
ble to exercise care in piling the ties.—Smith v. Hopkins, 
U.8.C. C. of App., Seventh Circuit, 120 Fed. Rep. 921. 


75. NEGLIGENCE — Railway Handi Car.—it is not negli- 
gence on the part of arailway company fora hand car 
not to give a signal when approaching a crossing.— 
Louisville & N. R. Co. v. Howerton, Ky., 72 8. W. Rep. 760. 

76. NUISANCE — Coal Hoist. — In one action oue may 
recover damages for personal discomfort and for depre- 
ciation of property owing to the erection of a coal huist. 
—Daniel vy. Ft. Worth & R. G. Ry. Co., Tex., 728. W. Rep. 
578. 

77. PARTNERSHIP—Contract for Service.—The death of 
a partner held not to terminate a contract for rendition 
of services to the partnership during a specified time, 
Where the partnership business was continued in ac- 
cordance with a provision of the will of the deceased 
partner. — Lincoln vy. Orthwein, U. 8. C. C. of App., Fifth 
Circuit, 120 Fed. Kep. 880. 

78. PARTNERSHIP — Mingling Funds.—Where adminis- 
trator of a partnership estate mingles the funds thereof 
with his own property so that they cannot be separated, 
all the property becomes that of the partnership estate. 
—Tufts v. Latshaw, Mo., 72 8. W. Rep. 679. 

79. PATENTS—Assignment.—Where a contract contains 
no express provision for a formal assignment in writing 
of an interest in a patent, the law will imply such agree- 
ment, if essential to pass title. — Thourot v. Holub, 80 N. 
Y. Supp. 1083. 





80. PATENTS—Bogus Coin Detector.—The Mills patent, 
No. 613,844, for a bogus coin detector for coin operated 
vending machines, is not void for lack of utility because 
the device has only been used in connection with gam- 
bling machines. — Fuller v. Berger, U. S. C. C. of App., 
Seventh Circuit, 120 Fed. Rep. 274. 


81. PATENTs — Infringement.— While a patent for a 
combination is not infringed if any one of the elements 
of the combination is omitted, a change in the form or 
the location or sequence of the elements will not avoid 
infringement, where they are all employed to perform 
the same functions, unless form, location, or sequence 
is essential to the result or to the noyelty of the claim. — 
Adam v. Folger, U. 8. C. C. of App., Seventh Circuit, 120 
Fed. Rep. 250. 

82. PATENTS — Infringement. — Where infringement 
would necessarily or naturally result from the ordinary 
use of a device, a defendant cannot escape liability for 
infringement by merely showing the pos-ibility of a dif- 
ferent use. — Davis v. Perry, U. 8. C. C. of App., Second 
Circuit, 120 Fed. Rep. 941. 

x3. PATENTS — Infringement.—Neither the nonuse nor 
misuse of a patented device by the owner of the patent 
deprives him of the right to maintain a suit in equity to 
enjoin infringement. — Fuller v. Berger, U. 8. C. C. of 
App., Seventh Circuit, 120 Fed. Rep. 274. 


4. PAYMENT — Credits Due.—Payment of subscription 
to shares in a trast out of credits due from the trust on 
an open account, including unascertained credits, held 
a payment in cash. — Breck v. Barney, Mass., 66 N. EK. 
Rep. 643. 

85. PRINCIPAL AND SURETY — Subcontractor. — Over- 
payments made to subcontractor held in relief of the 
surety’s liability on the subcontractor’s bond. — McNally 
vy. Mercantile Trust Co., Pa., 54 Atl. Rep. 360. 


86. PRIZE FIGHTING—Physical Contest.—Phy sical con- 
test held a prize fight, within Pen. Code, § 458, punishing 
the aiding of a prize fight. — People v. Finucan, 80N. Y. 
Supp. 929 

87. QUIETING TITLE — Improvements After Suit. — The 
losing party in a suit to quiet title cannot be allowed for 
improvements made on the landafter suit was instituted. 
—Biffle v. Jackson, Ark., 72S. W. Rep. 566. 


88. QUO WARRANTO — Failure to State Oath. — Under 
Const. art. 15, § 4, and Burns’ Rev. St. § 7533, an informa- 
tion in the nature of quo warranto held fatally defective ~ 
in failing to allege that relator has taken the required 
oath.—State v. Wheatley, Ind., 66 N. E. Rep. 684. 


89. RAILROADS — Constitutional Law. — A contract by 
which a railroad company allows one to erect a ware- 
house on its right of way, he to hold it harmless from 
damage by fire therein, is not unconstitutional. — Wa- 
bash R. Co. v. Ordelheide, Mo., 72 8. W. Rep. 684. 


90. RAILROADS — Detention at Highway. — To entitle 
one to recover against a railroad company under Code, 
§ 3551, for injury to health from detention at a highway, 
he must have been detained more than five minutes, 
which occasioned the injury. — Anderson vy. Alabama & 
V. Ry. Co., Miss., 33 So. Rep. 840. 

91. RAILROADS — Look and Listen. — It is contributory 
negligence for a person attempting to cross a railroad 
track to fail to look and listen. — Gaynor vy. Louisville & 
N. R. Co., Ala., 33 So. Rep. 808. 

92. REMOVAL OF CAUSES — Separable Controversy.— 
Where the cause of action alleged in a complaint against 
arailroad company and one of its employees is. based 
solely on the alleged negligence of the employee, no 
concurrent negligence of the company being charged, 
the cause is removable by the company, as involving a 
separable controversy; the requisite diversity of citi- 
zenship and amount involved being shown. — Helms v. 
Northern Pac. Ry. Co., U. 8.0. C., D. Minn., 120 Fed. 
Rep. 389. 

93. SALES — Action for Price.—In an action for price of 
goods sold, where defendant admitted a liability, but 
made no tender, a judgment for defeadant was erro- 
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neous. — Flower City Plant Food Co. v. Roberts 80N. Y. 
Supp. 1060. 

94. SALES — Fraudulent Representations. — Where 
property is obtained by fraudulent representations, the 
seller may recover the goods in the buyer’s possession 
and sue for the value of the part disposed of. — Jn re 
Hildebrant, U. 8. D. C., N. D.N. Y., 120 Fed. Rep. 992. 

95. SALES — Measure of Damages. — In an action for 
breach of an implied warranty of fitness in an article 
sold for a particular use, the measure of damages is the 
actual loss sustained by the plaintiff by reason of such 
breach, and any evidence showing such loss is admissi- 
ble. — Cleveland Linseed Oil Co. v. A. F. Buchanan & 
Sons, U. 8. C. C. of App., Second Circuit, 120 Fed. Rep. 
906. 

96. SHERIFFS AND CONSTABLES — Escape of Execution 
Debtor. — Sheriff held not liable as for an escape where 
imprisoned execution debtor is discharged in bank- 
ruptcy.—Walker v. Harder, 80 N. Y. Supp. 948. 

97. SHIPPING — Demurrage. — That no provision wus 


made in relation to demurrage in a contract of affreight-. 


ment does not show that no demurrage was to be 
charged; but the rights of the parties are to be deter- 
mined by the general rule as to reasonable dispatch.—- 
Price v. Morse Iroa Works & Dry Dock Co., U. 8. D. C., 
E. D. N. Y., 120 Fed. Rep. 445. 

98. SHIPPING—Master’s Right to Sell Ship.—The author- 
ity of a master to sell his ship is restricted within the nar- 
rowest limits, and will be implied only in cases of actual 
and extreme necessity, and when it is impracticable for 
him to communicate with the owners.— The Yarkand, U. 
8. C. C. of App., Fifth Circuit, 120 Fed. Rep. 887 

99. SPECIFIC VERFORMANCE—Bona Fide Holder. — A 
lessee in a contract to lease may not have specific per- 
formance as against a bona fide holder of the premises 
without notice. — Charlton v. Columbia Real Estate Co., 
N. J., 54 Atl. Rep. 444. 

100. SPECIFIC PERFORMANCE — Tender of Insufficient 
Deed.—A tender of a deed by a vendor which is insufii- 
cient, but was intended to be in compliance with the 
contract, will not defeat his right to a specific perform- 
ance in equity, even where a tender is essential.—Blan- 
ton v. Kentucky Distilleries & Warehouse Co., U.S. C. 
C., KE. D. Ky., 120 Fed. Rep. 318. 

101. STREET RAILROADS — Abandonment of Right of 
Way.— Where right of way was granted a street railroad 
on condition that it should pave the roadway, and it 
abandoned it on failure to obtain municipal consent, 
owner of land held entitled to nominal damages only.— 
Hayes v. Wilkinsburg & E. P. St. Ry. Co., Pa., 54 Atl. Rep. 
322. 

102. TAXATION—Action to Recover Property.— Neither 
the prescription of five nor of three years bars an action 
by the owner to recover property, adverse title to which 
is claimed under conveyances from the state, based on 
void forfeitures for delinquent taxes.— George v. Cole, 
La., 33 So. Rep. 784. 

103. TAXATION—Bankruptcy.—Property of a bankrupt 
in the hands of the trustee in bankruptcy is subject to 
taxation.—Swarts v. Hammer, U.S. C. C. of App., Eighth 
Circuit, 120 Fed. Rep. 256. 

104. TRADE-MARKS AND TRADE-NAMES — Exclusive 
Right to Use.— A manafacturer, who gives his product 
a name by which it becomes generally known, and 
places on the packages a notice that it is made under a 
patent, whether truthfully or not, loses the exclusive 
cightto use such name asa trade name onthe expira- 
tion of the patent.—Horlick’s Food Co. v. Elgin Milkine 
Co., U. 8. C.C. of App., Seventh Circuit, 120 Fed. Rep. 
264. 

105. TRADE-MARKS AND TRADE-NAMES — Letters or 
Numbers Denoting Quality.—One manufacturer cannot 
appropriate to the exclusive use as a trade-mark for his 
own goods numbers or letters long used by others to in- 
dicate quality, and which had become known to the 
trade. — Vacuum Oil Co. v. Cline Refining Co., U. 8. C. C. 
of App., Sixth Circuit, 120 Fed. Rep. 254. 








106. TRIAL—Interrogatories.— Refusal to submit inter- 
rogatories, intended to obtain a statement showing on 
which paragraph ofthe complaint the verdict is based, 
held proper.—Consolidated Stone Co. v. Morgan, Ind., 66 
N.E. Rep. 696. 

107. TRusTs— Right to Resign. — Testamentary guar 
dians, who are also testamentary trustees, of an infant, 
will not be allowed to resign as trustees and continue as 
guardians.—/Jn re Abbot, 80 N. Y. Supp. 1117. 


108. UsuRY — Estoppel. — The maker of a note held es- 
topped to claim payments were on the principal, having 
known, when he made them, that they were credited on 
interest.—McLean v. Bryer, R. I., 54 Atl. Rep. 373. 

109. WEAPONS—Danger of Assault.— Under the statute 
a person is not justified in carrying arms merely because 
he has reasonable ground to apprehend an attack, — 
Hood vy. State, Tex., 72S. W. Rep. 592. 

110. WILLS— Codicil. — Gift to charity in codicil held 
not valid, because not executed within 30 days prior to 
death of testatrix. — In re Morrow’s Estate, Pa., 54 Atl, 
Rep. 342. 

111. WILLs—Construction.—Devise of residuary estate 
to sister and two brothers, share and share alike, con- 
strued, and held that,on death of one before testator, 
his interest went to the next of kin.— Langley v. West- 
chester Trust Co., 80 N. Y. Supp. 959. 

112. WILLS— Construction. — Testator created a trust 
fund for a son, to whom a life interest was given, with 
power by will to dispose of $150,000 out of such fund, 
Held, that the son’s power of disposition extended to 
the whole amount of the fund remaining in trust, if the 
same was less than $150,000. — McCook v. Mumby, N. J., 
54 Atl. Rep. 406. 

113. WILLS—Construction.—A devise in remainder to 
the “children” of the life tenant held a devise to the 
children as tenants in common, and not as a class. — 
Manhattan Real Estate & Building Assn. v. Cudlipp, 80 
N. Y. Supp. 993. t 

114. WILLS—Contest.— Where testatrix executed three 
wills, beneficiary in oldest will held entitled to enjoin 
probate of others, pending suit in equity to determine 
claims under all of them. — Le Brantz v. Conklin, 80 N. 
Y. Supp 967. 

115. WILLS — Deed. — A deed, to be delivered to the 
grantee on testatrix’s death, but not executed with 
the formalities required for a will, could not be given 
effect as a will.— Johnson v. Johnson, R. I., 54 Atl. Rep. 
378. 

116. WILLS — Executrix’s Commissions, — Where will 
makes the sole beneficiary trustee and executrix, she 
cannot claim commissions as both. — /n re Hitchins, 80 
N. Y. Supp. 1125. 

117. WILLS — Foreign Probate. — Adjudication ot for- 
eign will must be presumed, where it is admitted to the 
record of the register’s office.— Opp v. Chess, Pa., 54 Atl. 
Rep. 354. 

118. WITNESSES—Accounting. — The administratrix of 
a remainderman held to havea sufficient contingent in- 
terest in a bequest to entitle her to maintain a petition 
for an accounting to ascertain whether the property 
was safely invested.—/n re Skinner, 80 N. Y. Supp. 1067. 


119. WITNESSES—Interested Party.—A party interested 
in the event of asuit is not a competent witness to 
prove payment of rent by adeceased ancestor of ten- 
ants.—Jones v. Reilly, N. Y., 66N. E. Rep. 649. 

120. WITNESSES—Statement of Trustee.—Written state- 
ment of trustee held binding on estate of beneficiary, if 
made during the life-time of both parties, though the 
beneficiary was dead when it was offered in evidence.— 
Putnam vy. Lincoln Safe Deposit Co.,80 N. Y. Supp. 961. 

121. WITNESSES—Testamentary Capacity.—A statement 
by medical experts, in answer to hypothetical question, 
that testator did not have testamentary capacity, 1s not 
sufficient to justify a finding that at the time he exe- 
cuted the will testator did not know whathe was doing. 
—lIvison vy. Ivison, 80 N. Y. Supp. 1011. 





